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policy solutions to wicked problems through coordinated efforts 

involving previously independent systems of users, knowledge, 

authorities, and organized interests.”115  The problems facing these 

areas of Kentucky result from a dilemma between private property 

owners, who may not know they need to repair their sewer system or 

who may be economically unable to do so, and the public policy behind 

the Clean Water Act that nonpoint source pollution should be 

eliminated.  In order to solve these problems the PRIDE program 

promotes partnerships between local, state and federal governing 

institutions to provide viable wastewater treatment solutions to rural 

areas.  Although the approach has been applied to areas facing issues 

regarding the allocation of water where the resource is scarce,116 the 

concept of adaptive governance may be used when discussing pollution 

of the water source and how to stop the pollution as well.   

Many different communities may border a single body of water; 

therefore, in order to eliminate fecal coliform pollution entering the 

water source it takes more than a single community implementing 

viable solutions.  PRIDE steps in to fill the niche of providing a region-

wide program that citizens from all communities are eligible for and 

promotes innovative solutions at the community level.117 

D.  THE IMPORTANCE OF THE COOPERATIVE APPROACH AND EDUCATION  

Cooperation between governmental agencies is not unique to 

the PRIDE program, nor can it be if issues regarding human waste are 

                                                 
115 Scholz & Stiftel, supra note 14, at 5. 
116 See, e.g., Scholz & Stiftel, supra note 14, at 1–11. 
117 See PRIDE, Local PRIDE Coordinators, 

http://www.kypride.org/about/localpridecoord.php (last 

visited Dec. 11, 2008). 
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going to be adequately addressed.  Despite the success of the PRIDE 

program, funding is limited and the program serves only a portion of 

the state. The cooperative approach to solving the residential 

wastewater pollution problem has been utilized by the Kentucky 

Nonpoint Source Pollution Control Program state-wide.  

Just before the PRIDE program was created, a cost-share 

program was implemented in Rowan County along Triplett Creek to 

repair the failing septic systems in the area.  Just as PRIDE does now, 

this particular program focused on public education to motivate the 

residents to apply for the grants.  The grants covered many of the 

components of the septic system but it was left to the homeowner to 

replace the leach/drain fields.  The project approved thirty applications 

for assistance and as a result of the project another twenty 

homeowners decided to fix their failing septic systems using their own 

funds.118  The program had an extensive public outreach and education 

component including walking surveys, direct contact with possible 

applicants, news releases, radio and television interviews, and 

presentations to student and community groups.119 

Another example of the Section 319 program at work is the 

Preston Community in Bath County.  In the U.S. Environmental 

Protection Agency (U.S. EPA) Straight Pipe Report, the community was 

praised for its efforts to construct a wastewater treatment facility for 

                                                 
118 David Daniels, The Tripplett Creek Project:  On-site 

Wastewater Issues in Rural Areas, 

http://www.epa.gov/owow/NPS/Section319II/KY.html (last 

visited Nov. 9, 2008). 
119 Id. 
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the small compact community.120  The community was chosen as a pilot 

project to implement and demonstrate the concepts advocated by the 

U.S. EPA.  The U.S. EPA cited a strong owner/manager as one reason it 

chose the community.  A strong owner/manager would solve many of 

the problems identified with wastewater treatment plants such as 

maintenance and qualified management.  Furthermore, the U.S. EPA 

acknowledged much of the program's success can also be attributed to 

the partnerships between the involved organizations, including East 

Kentucky Power and others.121 

One of the keys to success for any program requiring an 

individual to take action in order to correct a problem on their own 

property when they, many times, may be unable to see the results of 

the problem, is education.  Unfortunately, to the average person the 

only evidence of a pollution problem in a lake or stream may be a “no 

swimming” sign on the stream shore.  In order to motivate individuals 

to make the necessary improvements to their property, not only is it 

important to provide funding, but it is imperative to inform the 

community as to why the improvement should be made and what the 

negative effects are if they continue to use a defective septic system or 

straight pipe.  

A program focusing on education as part of the solution is more 

likely to prompt citizens to become better stewards of the environment 

in the future.  The group of twenty homeowners along Triplett Creek 

agreeing to fix their failing septic systems and fund it with their own 

                                                 
120 EPA, supra note 2, at 2. 
121 Id. 
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income is a prime example of how education can make a difference.122  

Likewise the Eastern Kentucky PRIDE program, as evidenced by its very 

name, places responsibility on the individual to protect the 

environment, promoting Personal Responsibility In a Desired 

Environment.123  

The importance of education is also evident when considering 

the personal responsibility of the homeowner or landowner in 

maintaining a septic system.  A low income family who was using a 

straight pipe and then receives funding to install a new septic system 

may be grateful, but the tangible benefit of the septic system over the 

straight pipe may be little, or at least unnoticeable to the family.  This 

will provide little incentive for them to properly maintain the new 

septic system.  However, if they are educated on how and why a septic 

system should be maintained they would at least be more likely to do 

so.  If it is going to be left up to the homeowner to maintain the septic 

system, education is a necessary component to the overall solution.  

E.  A COOPERATIVE APPROACH IN LEE COUNTY, VIRGINIA  

Lee County, Virginia is an example outside Kentucky of how 

multiple organizations, both governmental and community based, 

come together to lobby for grant money and collaborate on how to 

solve a wastewater problem.  Much like the PRIDE program in 

Kentucky, this approach promotes cooperative government action and 

community involvement.  

                                                 
122 Daniels, supra note 118. 
123 PRIDE, What is PRIDE?, 

http://www.kypride.org/about/index.php (last visited Dec. 

11, 2008). 
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Officials in the area realize that many of the straight pipes were 

put in as businesses and homes in the area were built, before the 

negative environmental effect of this practice was realized.124  The 

Daniel Boone Soil and Water Conservation District (SWCD), along with 

the Indian Creek Watershed Action Group (ICWAG), have concentrated 

their efforts on straight pipe elimination, and in 2001, their first round 

of septic systems were installed replacing nine straight pipe systems 

thanks to funding from the Virginia Department of Conservation and 

Recreation.125  The program was a 75:25 cost share plan and although 

small in size, helped to spark interest in the need for such programs and 

the success was overwhelming.126  In 2006, another round of grant 

funding provided $200,000 to the area to replace straight pipes and half 

of the award was set aside for construction of a decentralized water 

treatment system.127 

In one small town, more than thirty residential and commercial 

entities discharge their waste via straight pipes.128  Many of the sites 

have insufficient area for installation of a septic system or unsuitable 

floodplain soil.129  Thankfully, this community is receiving support from 

grass roots organizations such as the ICWAG and grants from 

organizations such as the Canaan Valley Institute (CVI) to be used 

toward construction of a $332,000 decentralized wastewater facility.130 

                                                 
124 Porter, supra note 8, at 3. 
125 Id. at 2-3. 
126 Id. at 2. 
127 Id. at 3. 
128 Id. 
129 Id. 
130 Id. 



2009-10] No Swimming 281 
 

 

However, this facility’s impact may be limited somewhat by the 

proper use of holding tanks in the area unsuitable for traditional drain 

fields.  The effectiveness of the facility will depend on responsible users 

and as noted in the Marshfield, Wisconsin study, even holding tanks are 

subject to improper and, indeed illegal, discharge by the residents or 

simply illegal surface discharge due to neglect.131  Theoretically, the 

holding tank will prevent discharge from ever getting into the 

environment and if used appropriately this will, in reality, be the effect.  

Unfortunately, in practice, the expense of having the waste removed 

from the tank may provide an economic incentive for illegal discharges.   

The benefit from a collaborative effort in Lee County is still more 

proof that a collaborative effort between grassroots organizations and 

the government at all levels can lead to success when it comes to 

dealing with pollution problems.  Lee County and the PRIDE program 

cannot be seen as exceptions, the success in the two areas clearly 

shows that the best way to deal with fecal coliform pollution is through 

an adaptive governance approach, including all levels of government 

and the public to implement changes.  

F.  LITIGATION IN RURAL KENTUCKY  

Litigation in rural Kentucky provides some insight into the public 

mindset regarding the issue of straight pipe discharges.  Although it was 

not published, a case arising out of Lawrence County Kentucky is 

illustrative of the degree to which some may feel they have a right to 

                                                 
131 See, e.g., Borchardt et al., supra note 7, at 742 

(discussing discharges from holding tank type septic 

systems). 
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discharge their waste through a straight pipe.132  The Hensleys and 

Stanifords owned neighboring property.  Although a boundary dispute 

was also at issue, the Hensleys brought the action in order to settle and 

have a pipe removed from their property that carried raw sewage from 

the Staniford's residence to nearby stream.133  The Court held that the 

Stanifords did not have the right to run the sewer pipe across the 

Hensley's property, and although the appellate court did not directly 

address any environmental issues, it noted that the trial court had 

expressed concerns over the Staniford's dumping raw sewage into a 

creek.134 

Given the nature of the problem, one major obstacle for  

implementing environmentally friendly plans for disposing of human 

wastewater is public opinion and concern.  The Staniford case 

illustrates that even as late as 2005, some homeowners feel that they 

have every right to discharge their sewage in this way.  Again, this 

highlights the importance of education to explain why dumping raw 

sewage into a waterway, something widely accepted years ago, is no 

longer an acceptable practice.   

G. LEXINGTON KENTUCKY AND THE CONSENT DECREE  

Unlike the rural areas of Southern and Eastern Kentucky, LFUCG 

is going to be working under a timeline to bring the municipal sewer 

system into conformity with the U.S. EPA and the Clean Water Act.  The 

cost of the program is estimated to far surpass the $425,000 fine 

                                                 
132 Staniford v. Hensley, 2005 WL 265161 (Ky. Ct. App. Feb. 

4, 2005). 
133 Id. at 1. 
134 Id. 
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imposed.135  For example, it is estimated that in order to fix failing 

pumping stations, the cost will be in the millions136 and the total cost of 

the projects outlined in the consent decree is estimated to exceed $290 

million.137 Some of this cost is being passed on through sanitary sewer 

usage fee increases.138 

Although the Clean Water Act enforcement proceedings seem 

to have spurred the LFUCG into action, it does not change public 

opinion as to the problems with a failing sanitary sewer.  Quite simply 

the cost will be substantial and much of the work must be done quickly, 

sooner rather than later.  An increase in costs at the hands of a 

regulatory agency is almost guaranteed to leave a bitter taste in the 

mouth of those who pay the increased fee, despite both the necessity 

and benefits of the improvements.  

LFUCG must plan to complete the requirements of the Consent 

Decree in eleven to thirteen years.139  Within this time frame, the 

LFUCG will be required to identify the untreated discharges and their 

causes, evaluate the systems capacity, and improve both the pumping 

stations and treatment plants and the management, operation and 

maintenance of them.140  The consent decree also contains provisions 

requiring LFUCG to restore nearly a mile of the Cane Run stream and to 

implement green infrastructure at one or more sites to manage storm 

water runoff.141 

                                                 
135 Newberry, supra note 78, at 1. 
136 Id. at 4. 
137 Marraccini, supra note 11. 
138 Newberry, supra note 78, at 3. 
139 Id. at 3. 
140 Marraccini, supra note 11. 
141 Id. 
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The effectiveness of the Consent Decree is largely unknown 

because it has yet to be fully implemented, or even approved by all 

parties involved.  Upon final approval one thing is certain, drastic 

changes to the municipal sewer system in Lexington will occur.  These 

changes seem to be supported by the current Mayor142 but lack the 

cooperative approach present in many of the rural areas.  

Implementing the Consent Decree does not have the combined effect 

of solving the wastewater problems and changing the mindset of the 

community from the ground up.  

This is one area where the Consent Decree and the approach 

taken by programs such as Eastern Kentucky PRIDE are in stark 

contrast.  In order for a program such as PRIDE to be effective in 

reaching its goals, it must involve the community.  The consent decree, 

on the other hand, requires LFUCG to make the changes outlined and 

the support of the public is not required or even necessary, even 

though they will share the burden of the improvements because they 

will likely pay more for sewer services provided.143 

In fact, some private citizens have entered the Clean Water Act 

litigation as intervening plaintiffs.  However, their involvement is 

limited and they can not truly participate in the litigation (discovery, 

etc.) before seeking approval from the district court.144  Unlike the 

PRIDE Program where community involvement is encouraged, LFUCG 

                                                 
142 See, e.g., Newberry, supra note 78. 
143 See, e.g., Lexington-Fayette Urban County Government, 

Proposed Storm Water Fee, available at 

http://www.lexingtonky.gov/Modules/ShowDocument.aspx?docum

entid=4778. 
144 U.S. v. Lexington-Fayette Urban County Gov’t, 2007 WL 

2156543 (E.D.Ky. July 24, 2007). 
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argued before the district court that limitations on the involvement of 

the intervening plaintiffs were necessary so that such activities would 

not threaten to derail the progress of the ongoing negotiations and that 

their activities be limited to commenting on the proposed consent 

decree.145 

The current proposed consent decree still awaits approval from 

the District Court.  Originally, the Federal District Court refused to 

approve the Consent Decree on August 7, 2008.  The District Court 

expressed concern that the $425,000 proposed civil penalty could be 

better used to alleviate the problems giving rise to the violations.146  On 

appeal, the case was recently remanded to the district court by the 6th 

Circuit Court of Appeals holding that “such a concern by itself cannot 

support rejection of an otherwise proper settlement, in light of the 

express provision for civil penalties in the Clean Water Act.”147 

However, during the appeals process the Lexington-Fayette Urban 

County Government continued to comply with the reporting 

requirements and has strived to get on track to meet the completion 

goals set forth in the Consent Decree.148   

Essentially, despite nearly two years of litigation, the Consent 

Decree as proposed still awaits approval from the District Court. In the 

end the LFUCG will likely emerge with a municipal sewer system in 

                                                 
145 Id. 
146 These concerns were raised by comments made by citizens 

when the consent decree was posted for comment in the 

Federal Register. U.S. v. Lexington-Fayette Urban County 

Gov’t, 591 F.3d 484, 486-87 (6th Cir. 2010). 
147 Id. at 485. 
148 See Consent Decree Annual Report for 2009, available at 

www.lexingtonky.gov/index.aspx?page=840. 
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conformance with the consent decree, or at least some modification 

thereof.  However, the question remains as to whether the people 

living in this urban area will become better stewards of the 

environment.  Although change implemented from the top down may 

get the job done, grassroots organizations and community involvement 

have a much stronger chance of ensuring a prolonged solution to the 

human waste problem.  

H.  COMPARING THE RURAL AND URBAN SOLUTIONS  

As homeowners in the rural areas of Kentucky continue to seek 

funding to eliminate straight pipe discharges and failing septic systems, 

it seems that urban residents in Lexington will also be funding changes 

to their sanitary sewer system.  As stated above, the public in the rural 

areas will likely be better conditioned to make the changes necessary in 

the future.  It is yet to be seen if those served by the municipal sewer 

system in Lexington will greet the usage increases with open arms.  

However, the difference is one of both means and method. The 

LFUCG will likely delve into the extensive tax base to meet the 

requirements of the Consent Decree.  The average homeowner in 

Lexington will notice little besides an increase in their bill and possible 

construction.  In the more rural areas the tax base simply does not exist 

and a more cooperative approach has been taken.   

Education has been at the heart of any effort in rural Eastern 

and Southern Kentucky to promote improved septic systems and 

extensions of existing sanitary sewers.  This approach taken by 

programs such as Eastern Kentucky PRIDE is an example of how 

adaptive governance has brought the public and governmental agencies 

together to find viable solutions to an enormous problem.  Although I 
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do not conclude that simply because the efforts in LFUCG have been 

spurred by litigation that they are somehow inferior to the efforts in 

Eastern Kentucky, something can be said with regard to the fact that at 

the rural level any solution is going to place some level of responsibility 

on the individual homeowner.   

Engaging the public through education and community 

involvement is essential to motivate those affected by fecal coliform 

pollution to seek out and implement solutions at both the community 

and individual level.149  In the rural areas the wastewater problem often 

falls on the individual to repair or install a septic system because there 

is no centralized government with the infrastructure or resources to 

provide the motivation or support to ensure an operational wastewater 

management program.  The family living twenty miles from the nearest 

town and a mile off the paved highway is unlikely to ever have the 

benefit of a centralized sewer system.  For them, the problem is right 

there at home, and no one is going to fix it; no one is going to save their 

stream except for themselves.  In some ways programs such as PRIDE 

step in to take the place of a large centralized government.  PRIDE 

motivates the public to make the individual choices necessary to solve 

the wastewater problem.  

IV. CONCLUSION 

In conclusion, this paper urges the regulatory changes suggested 

above to the state regulations regarding the inspections of septic 

systems.  In order to prevent failing septic systems in the future, 

                                                 
149 See Arnold, supra note 114, at 39 (discussing the 

positive effects of community involvement and public 

participation with regard to water resources). 
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mandatory follow up inspections and cleaning of the septic tank itself 

are of utmost importance.  Unfortunately, it is quite probable that 

septic systems will continue to fall into disrepair if the mandatory 

inspections are not somehow implemented and enforced by the 

Cabinet for Health and Family Services.  

Although the general issue of what to do with human waste is a 

common one, the areas focused on in this paper have approached it 

from two very different standpoints.  Regardless of whether the 

Consent Decree   receives final approval, the urban area of Lexington is 

going to be required to eliminate the discharges of raw sewage from 

the municipal sewer system.  Likewise, over time programs such as 

Eastern Kentucky PRIDE will likely eliminate much of the straight pipe 

discharges and failing septic systems plaguing the more rural areas of 

Kentucky.  The key difference is that Lexington’s approach is top down 

while the efforts in the rural areas begin at the community level.  By 

beginning at the community level in the rural areas, the mindset of the 

public is changed, creating a concerned public that is essential to a 

lasting solution to the human waste problem.  

The rural areas face this problem on a much more individualized 

level.  This is likely necessary because of the nature of the solutions 

implemented.  An on-site system such as a septic tank puts some 

responsibility on the household to maintain the system.  A sanitary 

sewer system, on the other hand, is managed more by the local 

government and therefore would not require as much involvement 

from the general public.  However, the benefits of changing the public’s 

mindset go beyond the problems facing these areas today.   
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When community involvement is promoted it will transcend this 

particular environmental problem and create a citizenry that is more 

greatly concerned with the health of the environment as a whole.  A 

program such as Eastern Kentucky PRIDE is not limited to water 

pollution or the human waste problem; the reach of the program 

encompasses all aspects of environmental health from cleaning up 

illegal dumps and littered roadways, to environmental education in the 

public and private schools.150 

To ultimately conclude that one approach is more favorable 

than the other is not meant to undermine the efforts in any particular 

area.  Indeed, hopefully, pollution from human waste will be eliminated 

in Kentucky in the very near future, regardless of whether it is occurring 

in an urban or rural setting.  However, the benefits of an approach that 

incorporates community involvement and environmental education 

outweigh the more rigid, regulatory mandates that result from what is 

comparable to a judicial order.  The efforts in rural Kentucky are more 

successful in creating a knowledgeable and responsible public that will 

care for the environment well into the future.  

                                                 
150 Head of Three Rivers Project, supra note 1. 
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On January 24, 1989, Ted Bundy was executed in the electric 

chair at Florida State Prison in Starke, Florida.1  As one of the most 

notorious serial killers in American history, the sound of his name can 

send a cold chill down one’s spine.  Although he was never convicted 

for the deaths of all the 26-57 suspected victims, his trial and 

subsequent execution seized the attention of the general public and 

media networks alike.2  People could not fathom how and why a man 

would commit such heinous acts against other human beings. In 

addition to the gruesome details of the murders, the media primarily 

focused on why Bundy was such a callous individual. Countless 

psychologists and psychiatrists rushed to share their theories about his 

troubled childhood and introverted personality.  Despite the doctors’ 

belated claims that Bundy was a ticking time bomb, his friends, 

coworkers, and neighbors never saw it coming. 

                                                 
* University of Louisville Brandeis School of Law, J.D., 
May 2010. 
1 Florida Department of Corrections, Timeline 1989: A 

History of Corrections in Florida, 

http://www.dc.state.fl.us/oth/timeline/1988-1990a.html 

(last visited June 9, 2010). 
2 STEPHEN G. MICHAUD & HUGH AYNESWORTH, THE ONLY LIVING WITNESS: THE 

TRUE STORY OF SERIAL SEX KILLER TED BUNDY 339 (Authorlink Press 

1999) (describing the tally of Bundy's suspected victims).  
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Unlike many violent offenders, Ted Bundy was highly intelligent, 

educated, and respected by those who knew him. Despite his shy and 

introverted personality, he was socially involved throughout his high 

school and college years and never behaved aggressively in social 

situations. Yet Bundy’s history of cruelty to animals could have served 

as the proverbial “canary in a coal mine.” More specifically, Bundy’s 

violent acts toward animals as a child were indicators of underlying 

mental disturbances and predictors of future violence. Nevertheless, his 

gruesome hobby of torturing animals was disregarded as youthful 

indiscretion. Consequently, Bundy evaded necessary psychological 

treatment and eventually turned his aggression toward human beings. 

Developments in the field of psychology indicate the 

unmistakable connection between child abuse, animal abuse, and 

eventual escalation of violence by those abusers.3  The connection has 

been noted by Dr. Randall Lockwood, vice president of the Humane 

Society of the United States, "[w]hile not everyone who abuses animals 

becomes a serial killer, virtually every serial killer first abused animals."4 

                                                 
3 See Kara Gerwin, There's (Almost) No Place Like Home: 

Kansas Remains in the Minority on Protecting Animals from 

Cruelty, 15 KAN. J.L. & PUB. POL'Y 125, 137 (2005).  “A 

number of studies have been conducted which support the 

validity of the link between animal abuse and later acts 

of violence against people . . . .  These studies, ranging 

from sociological, to psychological, to psychiatric, to 

biomedical, show the link between childhood cruelty to 

animals and later criminal and violent acts.”  Id. 
4 Jared Squires, The Link Between Animal Cruelty and Human 

Violence: Children Caught in the Middle, 8 KY. CHILD. RTS. 

J. 2, 3 (2000) (citing Elaine D'Aurizio, Animal Abuse A 

Tragic Warning Sign, THE RECORD (No. New Jersey), April 25, 

1999, at N01).  
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The recognition that serial killers often exhibit animal-abusing 

characteristics is not a recent development.5 In fact, the FBI has known 

about the link between animal cruelty and human violence for 

decades.6 Despite the Legislature’s progress in child protection services, 

the outdated laws concerning animal cruelty hinder the prosecution of 

animal abusers.  Furthermore, the focus on confidentiality in juvenile 

proceedings, coupled with insufficient animal law, hinders the 

recognition and treatment of juveniles that display violent tendencies. 

Nevertheless, the rehabilitative goals of juvenile adjudication serve as a 

strong foundation that can work, in tandem, with stronger animal laws 

to recognize potentially dangerous juveniles. Early recognition of 

serious mental disturbances is crucial to rehabilitation and may prevent 

later violence caused by these “at risk” individuals.  

This work explores the relationship between cruelty toward 

animals and interpersonal violence. Part I of the paper discusses the 

importance of preventing animal cruelty as a means to decrease 

violence against humans. In exploring the connections between animal 

cruelty and human violence, research developments indicate the 

prevention of violence against animals goes beyond moral obligations 

and deterring socially unacceptable behavior. The paper evaluates 

statistical data, as well as social and clinical research to evaluate the 

links between childhood animal cruelty and later acts of violence, 

animal cruelty behaviors and diagnoses of psychological disorders in 

children, and animal abuse and domestic violence. Rather than relying 

                                                 
5 Id. 
6 Id. at 4 (citing Cathy Corder, Violent Connections, 8 

CHILDREN'S VOICE 2, 3 (1999)). 
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on moral responsibility of humans to protect animals from needless 

harm, this paper emphasizes the necessity of humans to protect 

animals in order to better protect themselves. 

Part II of the paper identifies obstacles unique to the state of 

Kentucky in preventing animal cruelty and associated human violence. 

It discusses flaws of animal protection statutes as well as how these 

statutes combine with the juvenile justice system’s confidential and 

rehabilitative characteristics to ultimately hinder recognition of youths 

at risk of committing later acts of violence. Part III of the paper 

proposes several methods to resolve or mitigate these problems. 

Societal recognition of the connections between animal cruelty and 

interpersonal violence, updating and implementing stricter animal 

protection statutes, and working within the juvenile system to identify, 

rehabilitate, or monitor at-risk youths will all prove to be worthwhile 

efforts to revive an increasingly violent society.  

I. SOCIETY’S NEED TO PREVENT ANIMAL CRUELTY IS MORE THAN A 

MORAL ARGUMENT  

In the words of Mohatma Ghandi, the pioneer of non-violent 

expression and remonstration, "The greatness of a nation and its moral 

progress can be judged by the way its animals are treated."7  However, 

the need for harsher animal laws is not merely the next logical step 

towards a more perfect, moral society.  Rather, the incompetence of 

these laws hinders the early recognition of potentially dangerous 

individuals. Researchers, animal rights activists, social service 

professionals, and law enforcement officials acknowledge that children 

                                                 
7 Cary Silver, Extinct Is Forever, 164 THE ROTARIAN 20, 21 

(Mar. 1994). 
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who are abusive to animals pose a higher risk of later violence against 

humans.8  Despite the strong connections between animal abuse and 

later acts of violence, animal cruelty in children is often seen as 

harmless childhood pranks.9 Nevertheless, the need to strengthen and 

enforce animal cruelty laws goes beyond the need to deter socially 

unacceptable behavior. With respect to the correlation between animal 

abuse and interpersonal violence, the enforcement of cruelty 

regulations is essential for the recognition of children in need of 

psychological evaluation and treatment as well as the protection of 

society as a whole from at-risk children.10 

A. THE LINK BETWEEN ANIMAL CRUELTY AND INTERPERSONAL 

VIOLENCE  

“Cruelty to animals has long served as a red flag in law 

enforcement circles with respect to extremely violent offenders.”11  It is 

well known that there is a strong connection between childhood animal 

cruelty and adult deviance or violence. “A wealth of research within 

forensic settings has demonstrated disproportionately high rates of 

[childhood cruelty to animals] in the histories of violent adult 

                                                 
8 Christopher Hensley & Suzanne E. Tallichet, Childhood 

and Adolescent Animal Cruelty Methods and Their Possible 

Link to Adult Violent Crimes, 24 J. INTERPERSONAL VIOLENCE 

147, 157 (2009). 
9 See Squires, supra note 4, at 4.  
10 Humane Society of the United States, FIRST STRIKE: THE 

VIOLENCE CONNECTION 10-11 (2008), 

http://www.humanesociety.org/assets/pdfs/abuse/first_strik

e.pdf. 
11 Hensley, supra note 8, at 148. 
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offenders.”12  Overwhelming statistics show that violence towards 

animals, especially during childhood, may be an indicator of severe 

mental disturbances and predictive of later violence toward humans. In 

fact, in a study of 28 incarcerated sexual offenders, 36% had abused 

animals in childhood and 46% had abused animals during 

adolescence.13  More disturbingly, police researchers in Sydney, 

Australia found that animal abuse is a better predictor of sexual assault 

than previous homicide, arson, or weapon offense convictions and 

100% of sexual homicide offenders reported having been cruel to 

animals.14  Results indicated that a statistically significant relationship 

existed between childhood cruelty to animals and later violence against 

humans.15  Furthermore, the study found, consistent with prior 

research, that violent offenders were significantly more likely than 

nonviolent offenders to have committed acts of cruelty toward pet 

animals as children.16 Research has also suggested a continuum of 

                                                 
12 Mark R. Dadds, Clare Whiting & David J. Hawes, 

Associations Among Cruelty to Animals, Family Conflict, 

and Psychopathic Traits in Childhood, 21 J. INTERPERSONAL 

VIOLENCE 411, 412 (2006). 
13 Fiona Becker & Lesley French, Making the Links: Child 

Abuse, Animal Cruelty and Domestic Violence, 13 CHILD ABUSE 

REV. 399, 403 (2004) (citing ROBERT K. RESSLER, ANN W. BURGESS 

& JOHN E. DOUGLAS, SEXUAL HOMICIDE: PATTERNS AND MOTIVES (Lexington 

Books, 1988)). 
14 American Humane Association, Quick Facts: Why Is The 

Link Important For . . . Law Enforcement?, 

http://www.americanhumane.org/human-animal-bond/ (last 

visited Feb. 5, 2010). 
15 Becker & French, supra note 13, at 403. 
16 Linda Merz-Perez, Kathleen M. Heide & Ira J. Silverman, 

Childhood Cruelty to Animals and Subsequent Violence 

Against Humans, 45 INT'L J. OFFENDER THERAPY & COMP. CRIMINOLOGY 

556, 570 (2001). 
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violent behaviors that may predict violent behavior in the future.17 

Violent offenders were more likely to report committing direct acts of 

violence such as engaging in sexual activity with an animal, stabbing, 

burning, or dismembering an animal.18  However, nonviolent offenders 

were more likely to be involved with less severe or distanced acts of 

cruelty toward animals.19  Although the correlation between animal 

abuse and interpersonal violence is strong, specifics such as methods of 

cruelty used, type of animal targeted, age at which cruelty began or 

was witnessed, and personal responses to the cruelty, for example, will 

shed light on the underlying violent connections.20     

B. CANARY IN A COAL MINE  

“They who delight in the suffering and destruction of inferior 

creatures, will not be apt to be very compassionate or benign to those 

of their own kind.”21  Such cruel behavior is not surprising and is often 

expected from “hardened criminals.” A child’s cruel conduct towards 

animals, however, is a warning sign of the child’s lack of empathy and 

potential mental illness.22  Anthropologist Margaret Mead suggests that 

animal cruelty in children may be a diagnostic sign of spontaneous, 

                                                 
17 See Hensley & Tallichet, supra note 8, at 155. 
18 Id. at 150. 
19 Id. 
20 Id. at 151 (citing to the study conducted by Merz-Perez, 

Heide & Silverman). 
21 Gary L. Francione, Animals, Property and Legal 

Welfarism: “Unnecessary” Suffering and the “Humane” 

Treatment of Animals, 46 RUTGERS L. REV. 721, 736 (1994) 

(quoting John Locke). 
22 See Dadds, Whiting & Hawes, supra note 12, at 426. 
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assaultive character disorder.23  If diagnosed early, treatment could 

prevent that child’s long career of episodic violence and murder.24 

Cruelty to animals is listed in the Diagnostic and Statistical 

Manual for Mental Disorders (DSM-IV) as a symptom of conduct 

disorder.25  Conduct disorder is “a repetitive and persistent pattern of 

behavior in which the basic rights of others or major age-appropriate 

societal norms or rules are violated.”26  Along with animal cruelty, other 

symptoms of conduct disorder include forcing sex on someone, physical 

cruelty to other people, and use of a weapon that could potentially 

cause serious harm.27  Much like other illnesses listed in the DSM-IV, 

the treatment of conduct disorders in children requires early 

intervention.28  Similarly, early intervention and treatment of these 

children is crucial to their total rehabilitation.  Failure to treat such 

conduct disorders in children often leads to the escalation of violence in 

that child’s future.29 In fact, cruelty to animals is often one of the first 

signs of conduct disorder and is strongly correlated with future offenses 

involving drugs, property, disorder, and/or violence.30  

                                                 
23 Margaret Mead, Cultural Factors in the Cause and 

Prevention of Pathological Homicide, 28 BULL. MENNINGER CLINIC 

11, 22 (1964). 
24 Id. 
25 Juvenile Justice Bulletin, Animal Abuse and Conduct 

Disorder, (2001) 

http://www.ncjrs.gov/html/ojjdp/jjbul2001_9_2/page5.html. 
26 American Psychiatric Association, DIAGNOSTIC AND STATISTICAL 

MANUAL OF MENTAL DISORDERS 98 (4th ed., 2000). 
27 Id. 
28 See Becker & French, supra note 13, at 411.  
29 See id. at 403.  
30 Juvenile Justice Bulletin, supra note 25. 
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Though a disputed hypothesis, some psychologists suggest that 

behavioral issues involving animal cruelty may stem from a 

compromised ability to experience feelings of empathy.31 Empathy 

entails the cognitive and emotional elements of understanding and 

identifying with another’s response.32  Witnessing or committing acts of 

animal cruelty interferes with the development of empathy in children 

and may affect the likelihood of violent behavior in adulthood.33  

Conversely, children who have healthy, strong bonds with their pets 

have higher empathy scores  as well as greater empathy toward people 

than children who lack these emotional connections to their pets.34  

Due to the potential severity of childhood mental illness, acts of animal 

cruelty should be recognized and treated rather than ignored.35   Mead 

warns that “one of the most dangerous things that can happen to a 

child is to kill or torture an animal and get away with it.”36   

                                                 
31 See Samara McPhedran, Animal Abuse, Family Violence, and 

Child Wellbeing: A Review, 24 J. FAM. VIOLENCE 41, 47 

(2009); Samara McPhedran, A Review of the Evidence for 

Associations Between Empathy, Violence, and Animal 

Cruelty, 14 AGGRESSION & VIOLENT BEHAV. 1, 1 (2009).  
32 Samara McPhedran, A Review of the Evidence for 

Associations Between Empathy, Violence, and Animal 

Cruelty, 14 Aggression & Violent Behavior 1, 1 (2009). 
33 Id. at 2. 
34 See Becker & French, supra note 13, at 404; see 

generally Frank. R. Ascione & Claudia V. Weber, Children’s 

Attitudes About the Humane Treatment of Animals and 

Empathy: One-year Follow Up of a School-based 

Intervention, 9 ANTHROZOOS 188 (1996). 
35 See generally Mead, supra note 23.  
36 Laurie Crawford Stone, Through the Looking Glass, Watch 

the Early Signs: Animal Cruelty Spawns Human Violence, 

http://www.prairieden.com/stone/warning.php (last visited 

June 9, 2010). 
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Because animal laws are outdated and unresponsive, animal 

cruelty and abuse is often unpunished.37  The failure to prosecute 

animal abusers hinders the opportunities for necessary rehabilitation 

and mental disturbances are left untreated.  

C. ANIMAL ABUSE AS AN INDICATOR OF FAMILY VIOLENCE  

The failure to prosecute animal abusers negatively affects the 

offender as well as the offender’s family unit. Although many cases of 

animal cruelty aren’t prosecuted or reported, the abusive acts of a 

parent, sibling, or family member against a companion animal in the 

home are sufficiently injurious to qualify as child abuse in itself.38  The 

definition of abuse in the Kentucky statute includes the “infliction of 

physical pain, injury, or mental injury, or the deprivation of services by 

a person which are necessary to maintain the health and welfare of a 

person.”39  It is indisputable that the abuse of a companion animal is 

incredibly traumatic for a child.40   In fact, many perpetrators harm or 

                                                 
37 See Pet-abuse.com, Yearly Animal Abuse Report: 2009 

Yearly Report,  http://www.pet-

abuse.com/pages/cruelty_database/statistics.php (follow 

"Report of Abuse Types (by year and/or state) hyperlink; 

then select "ALL US States" and "2009") (reporting only 13 

animal abuse and neglect cases for 2009 in Kentucky out of 

804 nationwide).  Despite the significant underreporting 

and failure to prosecute, even the 13 cases that were 

reported for Kentucky resulted in only 3 convictions. 
38 Domestic and family abuse commonly includes controlling 

behavior.  Threatening or harming pets is often used to 

establish or exert control over others. See McPhedran, 

Animal Abuse, supra note 31, at 42. 
39 KY. REV. STAT. ANN. § 508.090 (West 2006). 
40 "A companion animal can, in abusive relationships, be 

the only source of affection or comfort for an abused 

individual and thus threatening, hurting, or killing that 
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threaten pets as a way to control, harm, or threaten others in the 

household.41  These types of behaviors could constitute a “mental 

injury” upon a child sufficient to satisfy the statutory definition of child 

abuse. However, evidence of animal abuse, without further evidence of 

an abused child, is rarely considered a serious offense warranting 

intervention by authorities.  Animal abuse is not always taken seriously 

and thus, it may be difficult for social workers, or they may be hesitant, 

to remove children from a home without additional evidence of abuse. 

Consequently, it can be difficult for social workers to remove children 

from a home based solely on the occurrence of animal cruelty.  The 

difficulty of removal, and the hesitance of social workers to combat 

such difficulties, result in children remaining in the home to witness, 

and potentially internalize, the cycle of violence.42  Given the known 

propensity for abused children to repeat acts of violence on others, 

including their own children, swift and effective intervention is 

imperative.43  

                                                                                                                       
animal further isolates the person who is subject to 

abuse."  McPhedran, Animal Abuse, supra note 31, at 42. 
41 See id.  
42 See 

http://www.childwelfare.gov/pubs/factsheets/signs.cfm 

(listing several signs and symptoms that may indicate 

child abuse or neglect, yet makes no mention of child's or 

caregiver's behaviors toward pets or child's or 

caregiver's comments and attitudes toward pets).  (last 

visited June 9, 2010). 
43 Katherine C. Pears & Deborah M. Capaldi, 

Intergenerational transmission of abuse: a two- 

generational prospective study of an at-risk sample, 25 

CHILD ABUSE & NEGLECT 1439, 1454, 1456 (2001). 
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The link between animal abuse and child abuse is statistically 

significant as well. A survey of 50 shelters for battered women found 

that 85% of women and 63% of children entering shelters discussed 

incidents of pet abuse in the family.44 However, since animal abuse 

offenses are rarely prosecuted and animal laws are so lenient, adult 

abusers that are not prosecuted pose a substantial risk to their children 

and the children they come into contact with in the future. Not only are 

the children in the home at risk of being abused, but the children who 

witness such abuse are at a greater risk of becoming abusers 

themselves.45  In fact, a 1995 study noted that 32% of domestic 

violence victims reported that one or more of their children had hurt or 

killed a pet.46  Similarly, a 1983 study observed that more than one-

third of pet-owning families referred to New Jersey’s Division of Youth 

and Family Services for suspected child abuse reported children who 

were abusive to animals.47  Nevertheless, domestic violence victims 

                                                 
44 Humane Society of the United States, Animal Cruelty and 

Family Violence: Making the Connection, 

http://www.hsus.org/hsus_field/first_strike_the_connection

_between_animal_cruelty_and_human_violence/animal_cruelty_

and_family_violence_making_the_connection/ (last visited 

June 9, 2010).  
45 American Humane Society, Understanding the Link Between 

Animal Abuse and Family Violence, 

http://www.americanhumane.org/about-us/newsroom/fact-

sheets/understanding-the-link.html. (last visited June 10, 

2010). 
46 Humane Society of the United States, Animal Cruelty and 

Family Violence: Making the Connection, 

http://www.hsus.org/hsus_field/first_strike_the_connection

_between_animal_cruelty_and_human_violence/animal_cruelty_

and_family_violence_making_the_connection/ (last visited 

June 9, 2010). 
47 Id.  
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often stay in abusive relationships, fearing the wellbeing of their pets if 

they leave, and further subjecting their children to the abuse.48 

 Furthermore, social workers involved in child abuse cases do not 

routinely inquire about family pets. Therefore, animal abusers and 

children at risk of becoming abusers are often not identified at the 

earliest, most crucial time.  

II. KENTUCKY’S UNIQUE OBSTACLES  

Several aspects of animal legislation and the juvenile system 

itself frustrate the early detection and treatment of mentally disturbed 

juveniles. The specific characteristics of Kentucky provide a less than 

ideal situation to address the connections between animal abuse and 

interpersonal violence. Kentucky’s lenient animal cruelty laws, an 

economy largely dependent on agriculture, and traditional property-

based views of animal protection all contribute to a deficient legal 

framework for prosecution of animal abuse. Beyond the legal 

framework, the lack of resources, community support for prosecution 

of animal abusers, and impractical evidentiary standards all frustrate 

the adjudication of offenders. The state’s budgetary deficits further 

compound the strain on resources available for enforcement of those 

laws that provide animal protection.  Although Kentucky’s animal 

legislation provides significant constraints, the strict confidentiality 

requirements and differing standards of criminal culpability in the 

juvenile system exacerbate the difficulties in adjudicating juveniles who 

abuse animals.  Unfortunately, most of these obstacles are systemic in 

nature and difficult to remedy. However, the benefits of more 

                                                 
48 McPhedran, Animal Abuse, supra note 31, at 42. 
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responsive, cohesive legislation and the necessity for early detection 

and treatment of at-risk juveniles justify the effort spent to overcome 

these obstacles.  

A. THE DEFICIENCIES IN KENTUCKY’S ANIMAL WELFARE STATUTES AND 

THE HESITATION TO FIX THEM  

To say that Kentucky’s animal cruelty, abandonment, and 

neglect laws are lenient is a gross understatement. Kentucky is the only 

state to fall into the Animal Legal Defense Fund’s “Five Best States to be 

an Animal Abuser” category every year since the state rankings were 

created in 2006.49  There are several reasons for Kentucky’s low rank in 

comparison with other states. First and most importantly, Kentucky’s 

animal laws do not require mental health evaluations for offenders, nor 

do they contain provisions for counseling opportunities for those 

offenders.50  Additionally, Kentucky’s animal laws provide an 

inadequate range of prohibitions and definitions/standards of basic 

                                                 
49 See Stephan K. Otto & Animal Legal Defense Fund, 2009 

Animal Protection Laws Rankings: Comparing Overall 

Strength & Comprehensiveness, 

http://www.aldf.org/article.php?id=1142; see also Stephan 

K. Otto & Animal Legal Defense Fund, 2008 Animal 

Protection Laws Rankings: Comparing Overall Strength & 

Comprehensiveness, (2008), 

http://www.aldf.org/article.php?id=786; see also Stephan 

K. Otto & Animal Legal Defense Fund, 2007 Animal 

Protection Laws Rankings: Comparing Overall Strength & 

Comprehensiveness, (2007) 

http://www.aldf.org/article.php?id=471; see also Stephan 

K. Otto & Animal Legal Defense Fund, 2006 State Animal 

Protection Laws Rankings: Comparing Overall Strength & 

Comprehensiveness, (2006), 

http://www.aldf.org/article.php?id=279. 
50 See id. 
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care.51  Kentucky's animal cruelty laws  also lack provisions for 

mandatory forfeiture of abused animals, restrictions on future 

ownership or possession of animals after an animal cruelty conviction, 

and reporting provisions for suspected animal abuse.52  Moreover, 

principal protections of the statutes apply only to certain animals and 

application of the sole first-offense felony provision is limited to dogs 

and cats.53 

The Kentucky Legislature’s failure to remedy these particular 

animal protection laws may be explained by the general utilitarian 

attitudes towards animals that are common in rural and agricultural 

societies.54 The farming community makes up a significant portion of 

the constituency for Kentucky legislators.55 The community 

representatives may be more hesitant to harshly regulate the care of 

farm animals due to their economic importance within the local 

economy. Arguably, representatives may lose popularity among 

                                                 
51 Id. 
52 Id. 
53 Id. 
54 See J. C. Swanson & J. A. Mench, Animal Welfare and 

Consumer Viewpoints, at 1, 

http://animalscience.ucdavis.edu/avian/swanson.pdf 

(discussing a study by Stephen R. Kellert).   
55 Based on 1990 Census statistics, the farming, forestry, 

and fisheries sector accounted for more than a quarter of 

Kentucky's employed labor force. 1,563,960 in labor force, 

59,346 in farming, forestry and fisheries sector. Note 

that these statistics don't include unemployed persons in 

the labor force. U.S. Bureau of the Census, Labor Force 

Status and Employment Characteristics: 1990, Kentucky 

http://quickfacts.census.gov/qfd/states/21000.html (follow 

“More Kentucky data sets” hyperlink; then follow “Labor 

Force and Employment Characteristics” hyperlink). 
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livestock and poultry farmers if they support legislation that would 

increase regulations on their business (e.g. a regulation to elevate the 

minimum standard of care for farm animals). Arguably, implementation 

of more humane slaughtering procedures and basic standards of care 

may increase the expense of animal-related businesses. Thus, the belief 

follows that strict animal cruelty laws regulating the treatment of these 

particular animals could potentially burden the farming community. 

Based on such beliefs, elected lawmakers and their constituents are 

cautious to upset the delicate balance between animal protection laws 

and the economic efficiency of the community’s agricultural practices.  

Utilitarian attitudes and property-based views of animal 

protection may also explain the hesitation to strengthen legislation. The 

status of animals as property dictates political and legal thought 

surrounding non-humans.56  The historical view of animals as personal 

property, rather than non-humans with rights or protections, prevails in 

much of the current animal protection legislation.57  Despite changes in 

societal attitudes toward animals, few statutes have been significantly 

redrafted, leaving a remainder of archaic phrases in the statutory 

language.58  As a result, current statutes still reflect the traditional 

objectives of animal cruelty regulation. More specifically, these statutes 

continue to protect  the infringement of the animal owner’s rights in his 

own property and possible deprivation of the property’s economic 

value.  Societal interest in protecting what was economically valuable 

                                                 
56 See GARY L. FRANCIONE, ANIMALS, PROPERTY, AND THE LAW, 24 

(1995). 
57 See DAVID S. FAVRE & MURRAY LORING, ANIMAL LAW 2 (1983). 
58 See id. at 121. 
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shaped the underlying division between animals used for profit and 

those with no economic value.59 Many cruelty statutes still recognize 

this dichotomy affording different levels of protection for farm animals 

and companion animals.60 

Kentucky is one state that maintains this archaic separation. This 

separation combined with the traditional, property-based views of 

animals creates a unique phenomenon.  The evolution of societal 

attitudes towards animal cruelty has created an inverse relationship 

between the protections of companion animals and those animals with 

economic value.  In response to human interest to prevent abuse and 

neglect of those animals seen as companion animals, legislation has 

created what Favre and Loring  call an “intermediate” level of 

protection.61  Rather than mere property, human interest to maintain 

morality requires specific animals to be recognized as a “special 

category of personal property.”62  Despite the additional protections 

provided to those animals, this legislation “requires a finding of enough 

human interest to justify legislation.”63  Ironically, those animals that 

received more protection under the traditional view now lack the 

sufficient human interest justifying more stringent legislation. Because 

of their economic viability, the human interest in slaughtering cows, 

pigs, chickens, and turkeys outweighs the human interest in morality 

and these animals are offered less protection from animal cruelty 

legislation. Accordingly, the animal protections of Kentucky provide an 

                                                 
59 See id. at 122. 
60 Id. 
61 Id. at 1. 
62 Id. 
63 Id. 
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entirely separate statute criminalizing the torture of dogs and cats.64  

This statute, for the first time in Kentucky's history, creates a felony 

provision for first time offenses of animal cruelty.65  Prior to the 

statute's enactment, any animal cruelty offense, regardless of the type 

of animal, injuries sustained, or even death of the animal, resulted in 

misdemeanor charges at most. Currently, if the animal is a dog or cat 

and suffers "serious physical injury or death as a result of the torture", 

the offense is considered a Class D felony.66  Romeo’s Law, as it is 

affectionately referred, significantly improves Kentucky’s animal 

protections.  However, the statute only applies to two animal species 

and leaves the rest with insufficient protections. 

The perceived economic threat of strict regulations involving 

animals used for agriculture encourages the maintenance of these 

distinctions. Statutes containing such primitive distinctions hinder 

prosecution of animal abuse because cruel treatment of agricultural 

animals is specifically excluded from the language of Kentucky’s animal 

protection laws.67  Furthermore, the animal cruelty statute exempts the 

killing of animals pursuant to a license to hunt, fish or trap, as well as 

the killing of animals incident to the processing as food or for other 

commercial purposes.68  Thus, treatment of farm animals that is clearly 

and statutorily cruel is virtually permissive and seldom results in 

prosecution. 

                                                 
64 KY. REV. STAT. ANN. § 525.135 (West 2006). 
65 Id. 
66 Id. at 3.  
67 KY. REV. STAT. ANN. § 525.130 (2)(d) (West 2009). 
68 Id. at (2)(a), (b). 
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Several prosecutorial challenges present additional roadblocks 

in the adjudication of animal abuse offenses.  Most modifications of 

animal laws are fairly recent and few cases are taken to court and thus, 

many prosecutors are too inexperienced to be effective.69  Also, the 

same politics at the root of legislative deficiencies in animal protections 

affect the commitment, resources available, and community support of 

the prosecutors. Before 1999, employees working in animal agriculture 

had never been indicted for felony violations of state or federal 

anticruelty statutes.70 For example, although workers beat hogs with 

pipe wrenches and skinned live, fully conscious pigs, they admitted guilt 

to misdemeanor charges and served less than five months.71  Thus, 

even when animal cruelty is prosecuted, the sentences given are 

arguably insignificant.  

An additional challenge to prosecutors stems from the requisite 

mens rea or “guilty mind” portions of the statutory language. Proof of 

the statutorily required mental state, after the fact, is problematic- 

especially when awareness and malice can be denied and such 

evidence is rarely accessible in a courtroom.72  Because animal cruelty 

statutes require a “knowing” component to satisfy the mental state, 

prosecutors often must prove that a defendant’s acts were intentional 

or reckless because they “involve[d] a gross deviation from the 

standard of conduct that a law-abiding person would observe in [his] 

                                                 
69 See generally Pet-abuse.com, http://www.pet-

abuse.com/pages/cruelty_database/statistics.php.  
70 Jordan Curnutt, ANIMALS AND THE LAW: A SOURCEBOOK 164 (ABC-

CLIO, Inc. 2001). 
71 Id. 
72 Id. at 76. 
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situation.”73  Many animal cruelty statutes also contain impractical 

standards to prove harm. More specifically, Romeo’s Law requires 

proof of serious physical injury or death of the animal for a felony 

conviction. Without visible evidence of serious physical injuries or the 

death of the animal, prosecutors must reduce the charge to a 

misdemeanor. In the eponymous animal cruelty case, Ronald Turner 

was convicted of only a misdemeanor for savagely beating Romeo, his 

yellow labrador.74  Even though he repeatedly beat Romeo with his 

fists, threw a dog-house on top of him, choked him, and threw him 

against a tree, the dog had no bruising or broken bones.75  Although the 

video recorded by neighbors clearly shows Turner beating his dog 

unconscious, he avoided felony conviction.76  In response, citizens of 

Kentucky pushed to strengthen animal cruelty legislation resulting in 

the creation of Romeo’s Law.77  However, the prosecutors could not 

convict Turner of a felony.   Thus, it is incredibly difficult for prosecutors 

to meet impractical burden-of-proof standards for positive acts of 

animal abuse, as well as neglectful conduct.  

Unfortunately, the slumping economy further deters the 

prosecution and opportunity for treatment of animal abusers. Kentucky 

is facing an estimated budget deficit of one and a half billion dollars for 

                                                 
73 State v. Schott, 384 N.W.2d 620, 624 (Neb. 1986) 

(providing a general explanation of the reckless standard 

of conduct). 
74 Susan Wheeldon, Romeo’s Law Is Passed, COMMONWEALTH JOURNAL 

ONLINE EDITION, Apr. 18, 2008, available at 

http://www.somerset-

kentucky.com/local/local_story_109195523.html. 
75 Id. 
76 Id. 
77 Id. 
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the next two fiscal years.78  Moreover, on the federal level, funds for 

the Department of Agriculture, the agency charged with enforcing the 

Animal Welfare Act, have decreased 3.3% in the last 25 years.79  

Inevitably, prosecutors building cases against animal abusers and state 

agencies helping to enforce cruelty laws (for example, Louisville's Metro 

Animal Services) will be forced to stretch their already strained 

budgets. Rehabilitation and treatment programs for juveniles convicted 

or suspected of animal cruelty are at risk when programs get cut,80 

regardless of their success rates. Needless to say, the budget falls short 

of the necessary funds to hire additional employees for animal law 

enforcement and animal cruelty investigations. Severely limited 

resources result in fewer prosecutions of animal abusers.  

The absence of immunity provisions in outdated animal cruelty 

laws frustrates the early detection of abusive or violent behavior 

towards animals. Because many state statutes lack immunity provisions 

to protect good faith reporters of abuse, witnesses may be more 

reluctant to report such conduct. Historically, child abuse legislation 

was similarly plagued by this significant dilemma. Good faith reporters, 

including health care providers and child caregivers, were hesitant to 

notify authorities of suspected or witnessed child abuse for fear of 

                                                 
78 Gov. Beshear: KY Could Face Massive Budget Deficit, 

ASSOC. PRESS, Dec. 29, 2009, available at 

http://www.wkyt.com/wymtnews/headlines/80287047.html. 
79 Budget of the United States Government: Historical 

Tables Fiscal Year 2009, Table 5.3, available at 

http://www.gpoaccess.gov/usbudget/fy09/hist.html. 
80 Beshear outlines budget cut plans, BUSINESS FIRST (Dec. 

11, 2008), available at  

http://www.bizjournals.com/louisville/stories/2008/12/08/d

aily37.html. 



2009-10] The Kids Aren’t Alright 311 
 

 

retaliation by the perpetrator.  Current legislation provides immunity to 

informants from civil or criminal liability and reports of abuse have 

increased as a result. Similarly, witnesses of animal abuse and neglect 

would be more likely to notify authorities if provided similar 

protections. Thus, the lack of such immunity provisions in animal 

cruelty laws deters reporting and hinders early detection of violent 

behavior towards animals.  

With respect to the need for immunity provisions, one particular 

statute in Kentucky regarding veterinarians presents an added 

deterrent to report animal abuse or neglect. The role of a veterinarian 

is analogous to that of a pediatrician.  Given veterinarians' specialized 

education, experience, and duty to closely examine patients for medical 

purposes, they are best situated to correctly identify and report 

maltreatment of those patients. Cognizant of this advantageous 

position, all states have implemented mandatory reporting 

requirements for professionals who suspect child abuse.81  Despite the 

intimacy of child-pediatrician and animal-veterinarian relationships, 

Kentucky has paradoxically prevented veterinarians from reporting 

suspected animal abuse.  More specifically, the Kentucky Legislature 

recently created a “veterinarian-client-patient relationship” between a 

veterinarian and animal owner or “client.”82  This relationship 

effectively prevents veterinarians from disclosing confidential 

“information concerning a client or care of a client's animal, except on 

                                                 
81 Child Welfare Information Gateway, Immunity for 

Reporters of Child Abuse and Neglect, 

http://www.childwelfare.gov/systemwide/laws_policies/statu

tes/immunity.cfm (last visited Mar. 10, 2010).  
82 KY. REV. STAT. ANN. § 321.185 (West 2009). 
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the veterinarian's receipt of: . . . written authorization or other form of 

waiver executed by the client; or . . . [a]n appropriate court order or 

subpoena.”83  Consequently, veterinarians risk civil liability, loss of good 

will, and their license to practice if they report maltreatment of their 

non-human patients. Additionally, veterinarians are often the only 

person to which an abused animal is exposed. Between schools, 

daycare facilities, doctor visits, and neighbors, it is generally more likely 

for people outside the family or household to recognize a child in an 

abusive situation. However, abused animals rarely come into contact 

with people outside the household without the consent of their owner. 

Thus, veterinarians play a key role in the discovery of abuse or neglect 

of animals. 

B. KENTUCKY’S UNIFIED JUVENILE CODE MAGNIFIES THE INADEQUACIES 

OF ANIMAL CRUELTY STATUTES  

The combination of Kentucky’s deficient animal cruelty laws and 

the specific adjudicative processes in the state’s juvenile system 

produces additional difficulties in identifying those children at risk for 

future violent propensities. The confidential and rehabilitative goals of 

the juvenile system, the common law infancy defense, and the 

complications involved with a juvenile’s use of the insanity defense 

thwart the early intervention and treatment of at-risk youths. As a 

result, those juvenile offenders with potentially dangerous behavioral 

and psychological issues often avoid punishment and rehabilitation and 

the general public is denied critical documentation of their offenses. 

Ironically, the methods employed by the juvenile system to ensure 

                                                 
83 Id. at (3). 
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confidentiality, rehabilitation, and treatment hinder the satisfaction of 

those specific objectives when children commit animal cruelty offenses.  

1. OBSTACLES PRESENTED BY THE CONFIDENTIAL AND REHABILITATIVE 

GOALS OF THE JUVENILE JUSTICE SYSTEM  

The focus of the juvenile system is based on rehabilitation and 

treatment rather than punishment and retribution.84  The Unified 

Juvenile Code encompasses ten statutory chapters, KRS 600 to 645, 

with the following express legislative purposes:  

(d) Any child brought before the court under KRS Chapters 600 to 

645 shall have a right to treatment reasonably calculated to bring 

about an improvement of his or her condition and, to the extent 

possible, have that treatment administered in the county of 

residence of the custodial parent or parents or in the nearest 

available county;  

(e) KRS Chapter 635 shall be interpreted to promote the 

best interests of the child through providing treatment and 

sanctions to reduce recidivism and assist in making the child a 

productive citizen by advancing the principles of personal 

responsibility, accountability, and reformation, while maintaining 

public safety, and seeking restitution and reparation;  

(f) KRS Chapter 640 shall be interpreted to promote public 

safety and the concept that every child be held accountable for his 

or her conduct through the use of restitution, reparation, and 

sanctions, in an effort to rehabilitate delinquent youth; and  

(g) It shall further be the policy of this Commonwealth to 

provide judicial procedures in which rights and interests of all 

parties, including the parents and victims, are recognized and all 

parties are assured prompt and fair hearings. Unless otherwise 

                                                 
84 See Kent v. U.S., 383 U.S. 541, 554-5 (1966) (noting 

state's role as parens patriae in juvenile proceedings 

rather than prosecuting attorney and judge roles in 

criminal proceedings). 
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provided, such protections belong to the child individually and may 

not be waived by any other party.
85

 

To achieve the objectives of rehabilitation and treatment of 

juveniles, it is thought to be in the best interest of the child to maintain 

complete confidentiality in juvenile dependency and delinquency 

proceedings.86 Confidentiality in juvenile proceedings is so crucial that 

the Code prohibits disclosure of information pertaining to arrests to 

anyone other than the child, the parent, the victim(s), or anyone 

authorized to attend the court hearing.87  Ideally, strict limitations on 

disclosure protect juveniles from the social stigma associated with 

unlawful conduct. Acting as the parens patriae, prosecutors and judges 

must be cognizant of potential prejudice to the child's future 

employment or education associated with juvenile adjudication.88 In 

theory, youthful offenders, as a result of their age are more capable of 

completing rehabilitation or punishment to subsequently become a 

productive member of society.  

In addition to the confidentiality of the adjudicative 

proceedings, the Code also allows for a juvenile’s record to be 

expunged in certain circumstances.89 Once expunged, “the proceedings 

                                                 
85 KY. REV. STAT. ANN. § 600.010 (d) – (g) (West 2009), 

quoted in W.D.B. v. Kentucky, 246 S.W.3d 448, 451 (Ky. 

2007). 
86 See Brian W. v. Superior Court, 574 P.2d 788, 791 (Cal. 

1978) ("The provisions for confidentiality in the juvenile 

court law . . . were included to prevent the underlying 

rehabilitative philosophy from being thwarted by unduly 

stigmatizing the juvenile offender.") 
87 KY. REV. STAT. ANN. § 610.340 (1)(b) (West 2009). 
88 See Brian W., 574 P.2d at 791.  
89 KY. REV. STAT. ANN. § 610.330 (West 2009). 
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in the case shall be deemed never to have occurred and all index 

references shall be deleted and the person and court may properly 

reply that no record exists with respect to such person upon any inquiry 

in the matter.”90  However, expungement is only available for offenses 

that would qualify as a felony if committed by an adult rather than a 

juvenile.91  The juvenile system’s careful efforts to rehabilitate children 

while maintaining confidentiality of their offenses offer many kids a 

second chance with a clean slate.  

The opportunities provided by the juvenile system are ideal for 

most juvenile delinquents with mild behavioral issues. However, when 

juvenile delinquency involves animal cruelty, these opportunities may 

allow high-risk offenders to slip through the cracks.  Due to the 

emphasis on rehabilitation and treatment of juveniles, judges and 

prosecutors are more likely to reduce convictions to lesser offenses in 

exchange for that juvenile’s participation and full cooperation in the 

treatment provided. They have leeway to do so because there are no 

distinctions between violations, misdemeanors, and felonies in juvenile 

court.92  Ultimately, it is in the best interest of the child to encourage 

faithful involvement in the child's own rehabilitation rather than 

stigmatize the child with a criminal record. Despite the evidence that 

animal abuse is indicative of serious behavioral problems in children, 

oftentimes it’s considered merely youthful indiscretion that can be 

remedied by minor punishment.93  Consequently, these juveniles who 

                                                 
90 KY. REV. STAT. ANN. § 610.330 (4) (West 2009). 
91 Id. at (1). 
92 See Phelps v. Commonwealth, 125 S.W.3d 237, 240 (Ky. 

2004). 
93 See Squires, supra note 4, at 9. 
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may pose a risk for future violence slip through the cracks. Rather than 

providing them with rehabilitation, therapy, or psychological 

evaluations, they are often given community service punishments and 

lesser offenses only to be later expunged. The limited applicability of 

Kentucky’s felony provisions further exacerbates this situation.  Unless 

the abuse involved a dog or cat, the animal suffered serious physical 

injury or death, and the court refused to reduce the offense to a 

misdemeanor, a juvenile can have their offense erased. Conversely, if 

all these laboratory conditions are met, the juvenile’s felonious record 

can only be used in subsequent criminal proceedings as an adult.94  

Given the correlation between animal abuse and later interpersonal 

violence, society as a whole is placed at risk by the inaccessibility of this 

information and the failure to evaluate and treat at-risk juveniles. 

Moreover, the inaccessibility during routine background checks for 

employment, schools, daycare centers, hospitals, and centers for the 

elderly is equally alarming.  

2. LIMITATIONS CREATED BY THE COMMON LAW INFANCY DEFENSE  

The eradication of the infancy defense in juvenile adjudication 

fails to provide sufficient evaluation of the offender’s psychological 

state. Before Kentucky’s creation of the juvenile court in 1906, the 

common law presumption of youthful incapacity to commit a crime was 

invaluable.95 Because the criminal code made no distinctions for 

                                                 
94 KY. REV. STAT. ANN. § 610.320(5) (West 2009). 
95 State v. Monahan, 15 N.J. 34, 47 (N.J. 1954) ("At common 

law (1) under the age of seven years the presumption of 

incapacity is conclusive; (2) between the ages of seven 

and 14 years there is a rebuttable presumption of 

incapacity; and (3) above the age of 14 years there is a 

rebuttable presumption of capacity.").  
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children, the courts created the presumption that the “arbitrary age 

below which a child is incapable of committing crime is seven. Between 

the ages of seven and fourteen, a presumption of incapacity lies, which, 

however, may be overcome by evidence.”96  Although the juvenile 

system still maintains a rebuttable presumption of incapacity for 

children between the ages of seven and fourteen, evidence of the 

child’s capacity to commit the crime is only relevant to determine 

necessary punishment. The separation of juveniles from criminal court 

proceedings inherently diminishes the need for an infancy defense 

since all offenders are presumed to lack capacity. However, the use of 

the defense in adjudication provides an opportunity to identify 

potential behavioral disorders or psychological issues of the child. To 

use the defense, intensive examinations are employed to prove 

sufficient lack of capacity. Thus, close attention to the child’s mental 

state may uncover potentially serious problems. Without use of the 

defense, the system discards an opportunity for the early recognition 

and treatment crucial to many juveniles’ mental health.  

3. NECESSITY OF THE INSANITY DEFENSE WITHIN THE JUVENILE SYSTEM  

Jurisdictions across the nation have taken three varying 

positions on whether the insanity defense is available for juveniles: the 

defense of insanity is a due process right that must be provided in 

accordance with In re Gault;97 the legislature may provide the insanity 

defense within the statute; or the insanity defense does not apply to 

                                                 
96 Thomas v. Commonwealth, 189 S.W.2d 686, 687 (Ky. 1945). 
97 In Re Gault, 387 U.S. 1 (1967) (holding that juveniles 

are entitled to the due process rights to notice of 

charges, to counsel, confrontation and cross-examination 

of witnesses, and privileges against self-incrimination). 
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the juvenile system.98  Kentucky’s Unified Juvenile Code follows the 

third approach, prohibiting application of the insanity defense in 

juvenile proceedings. Despite claims that the insanity defense would be 

superfluous in juvenile proceedings, access to this right is beneficial in 

animal cruelty adjudication. The underdeveloped decision-making skills 

of juveniles are an inherent consideration in the juvenile justice system. 

Because the legal capacity to commit a crime is determined by an 

arbitrary age created by statute, the actual capacity of each individual is 

never evaluated. Once capacity is satisfied by the juvenile's age, there is 

no need for further review. The evaluation of actual capacity is 

important because it highlights a delinquent’s potential behavior 

disorders. Much like the common law infancy defense, the insanity 

defense would encourage deeper discussion of the juvenile’s actual 

capacity. Due to the strong correlation between animal cruelty and 

mental illnesses and disorders, the analysis of the juvenile’s mental 

state is imperative. The absence of both the infancy and insanity 

defenses hinders the assessment of a child’s underlying psychological 

condition. Therefore, Kentucky’s abandonment of the infancy defense 

necessitates the availability of an insanity defense. Kentucky’s built-in 

facsimile of the underlying policies of the infancy defense fails to 

promote the necessary analysis of the juvenile’s mental state.  

Some argue that it is unnecessary to provide the insanity 

defense to juveniles because of the rehabilitative goals of the system 

and their access to treatment, the difficulty of diagnosing mental illness 

                                                 
98 Emily S. Pollock, Those Crazy Kids: Providing the 

Insanity Defense in Juvenile Courts, 85 Minn. L. Rev. 

2041, 2041 (2001). 
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at such an early age, and juveniles would be hesitant to make use of the 

defense for fear of indefinite commitment to a psychiatric institution 

rather than less time in a juvenile facility.99  However, these arguments 

fail to consider that mental disease diagnoses are not required to be 

adjudicated legally insane, adults make similarly difficult choices 

between risk of psychiatric commitment or time in prison, and most 

importantly, that the rehabilitative goals of the juvenile justice system 

are thwarted by refusing juvenile's due process protections.100  As 

noted in Gault, the juvenile system is required to provide adequate due 

process protections, and denial of the insanity defense, as a 

fundamental right, cannot satisfy these requirements. 

III. HOPE FOR IMPROVEMENT IN KENTUCKY  

It is clear that significant development is necessary in the 

criminal code and the juvenile justice system to ensure the 

identification of at-risk youths, as well as improve the well-being of 

animals, children, and society as a whole.  Initially, shifting the public 

perception of animal cruelty would foster a more compassionate 

society. Eradicating utilitarian attitudes regarding animal treatment, 

identifying animal cruelty by children as more than youthful 

indiscretion, recognizing the propensity for violence or need for 

treatment of juvenile animal abusers, and society’s general intolerance 

to such violence would improve the lives of non-humans and humans 

alike. Several organizations have formed and are forming with effective 

education, rehabilitation, and treatment as their primary goals. With 

these goals in mind, disrupting the cycle of domestic violence and 

                                                 
99 See e.g., Pollock, supra note 98, at 2061. 
100 Id. at 2061-2065. 
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increasing public awareness of the connections between human and 

nonhuman violence are real possibilities. Gathering social pressure is 

the first step to implement necessary procedural changes, including: 

more stringent animal laws, more severe penalties, limited 

confidentiality or qualified access to records of juvenile delinquents, 

continual collaboration between child protective services and animal 

protection agencies, mandatory psychiatric evaluations for animal 

abusers, and consistency in evaluations of juvenile culpability can offer 

procedural advances. Although Kentucky is far behind, the statutes and 

programs of other states will serve as valuable templates.   

Public awareness of the connection between animal violence 

and interpersonal violence is essential for procedural improvements 

and altering societal views of animal protection. Similarly, changes in 

the public’s perception of violence against animals are necessary for 

effective legal improvements. The Humane Society of the United States 

recognized the need for social awareness and developed their “First 

Strike Program.”101  This program provides educational materials about 

animal cruelty and its connections to domestic violence, child and elder 

abuse, and community violence.102  The Violence Connection, a 

program of The Humane Society of the United States, organizes 

                                                 
101 Humane Society of the U.S., First Strike: The 

Connection Between Animal Cruelty and Human Violence, 

http://www.hsus.org/hsus_field/first_strike_the_connection

_between_animal_cruelty_and_human_violence/ (last visited 

June 9, 2010). 
102 Humane Society of the United States, First Strike: The 

Connection Between Animal Cruelty and Human Violence, 

http://www.hsus.org/hsus_field/first_strike_the_connection

_between_animal_cruelty_and_human_violence/ (last visited 

June 9, 2010). 
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workshops on coordinating communities’ responses to animal cruelty, 

family violence, and community violence.  The workshops are geared 

toward a variety of audiences, including law enforcement officials, 

antiviolence advocates, veterinarians, animal care and control 

representatives, social workers, educators, child welfare advocates, and 

professionals in the adult protective services and mental health fields. 

Most importantly, the First Strike program encourages and enables 

individuals to start their own First Strike Campaign in their own 

communities.  Initially, these “small fire” strategies to increase public 

awareness promote discussion about the inadequacies of the legal 

framework. Only then can procedural and statutory improvements 

really commence.  

One of the primary frustrations in the early identification of 

violent individuals and mental illnesses is the leniency of our nation’s 

animal laws, especially Kentucky’s and those of other agricultural 

states. Harsher penalties would not only deter future acts of violence, 

but they would also help to identify these individuals that are in need of 

intensive treatment, rehabilitation, or counseling. The Animal Legal 

Defense Fund has drafted model animal protection laws to assist 

legislators and animal advocates in providing strict standards and more 

precise language in animal legislation.103  These model laws include 

mandatory registration for animal abusers, mandatory psychiatric 

evaluation for abusers, a felony conviction for those guilty of 

                                                 
103 Stephan Otto & The Animal Legal Defense Fund, Model 

Animal Protection Laws, 

http://www.aldf.org/news/details.php?id=323 (last visited 

June 9, 2010). 
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aggravated animal abuse or neglect, immunity for those who report 

animal abuse, and mandatory restraining orders for those abusers 

found to be guilty of animal abuse or neglect offenses. Although many 

of these provisions may seem extreme compared to existing animal 

law, gradual implementation would be beneficial to the general welfare 

of society and promote non-violence towards all living things- animals, 

children, and spouses alike.  

One of the most important suggestions in the model laws 

focuses on community awareness of offenders by requiring mandatory 

registration for animal abusers. Much like the mandatory registration 

for sex offenders, it is beneficial for the community to have access to 

knowledge concerning animal abuse in a neighbor’s background. 

Because of the strong connection between animal abuse and future 

acts of violence towards children, adults, and animals, it is important 

for members of the community to be aware of potential risks posed by 

a particular individual. Also, if mandatory registration were 

implemented, it would serve to deter future offenders and emphasize 

the severity of such behavior.  

The confidentiality and rehabilitative goals of the juvenile 

system, however, create complications for mandatory registration. 

Because of their status as a minor, juveniles often have opportunities to 

have their records expunged. However, the treatment of juvenile sex 

offenders would be appropriate for animal abusers as well. Under K.R.S. 

635.500-635.545, juveniles declared sex offenders are committed to 

the custody of the Department of Juvenile Justice and receive 

treatment for not more than three years with the possibility of a one-

year extension by the sentencing court. Usually, these juveniles do not 
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have the option to expunge their offenses because of the serious 

nature of their crimes. Specifically, juveniles that are adjudicated guilty 

of a sexual offense or attempt to commit such offense may be declared 

a sexual offender if they are under 13 or will be declared a sexual 

offender if they are 13 or older. Declared a sexual offender, they 

receive more intensive treatment and are carefully monitored until 

they are of age and oftentimes after they reach the age of majority (via 

sexual offender registration). Much like juvenile sex offenders, children 

that commit animal cruelty offenses are in need of intensive treatment, 

psychological evaluation, counseling, and rehabilitation. An animal 

cruelty statute similar to that of juvenile sexual offenders would 

mandate commitment into juvenile rehabilitation centers. Such a 

commitment would provide pre-emptive treatment for those juveniles 

suffering from mental disturbances. Additionally, further violence from 

these offenders could be prevented while still maintaining 

confidentiality for those juveniles with less serious offenses.  

Another important suggestion provided by the model laws 

requires mandatory psychiatric evaluation and possible treatment of 

animal abusers once convicted.104  “Animal abuse is not just the result 

of a minor personality flaw in the abuser but rather a symptom of a 

deep mental disturbance that stems from a lack of compassion or 

empathy for the victim.”105  Implementation of mandatory evaluations 

would solve the difficulties created by the infancy and insanity defenses 

                                                 
104 Otto & The Animal Legal Defense Fund, supra note 49.  
105 Helping Animals, Human Abuse – Cruelty to Animals, 

http://www.helpinganimals.com/ga_humanAbuse (last visited 

June 10, 2010). 
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in the juvenile system. Here, a psychiatric evaluation is crucial to 

identify serious risks posed by offenders because mental illnesses 

nearly always escalate when left untreated.  Much like perpetrators of 

domestic violence, animal abusers are likely to deny mental illnesses. 

Nevertheless, anger management counseling, at the least, is necessary 

for all offenders and would be beneficial for that person’s family, 

friends, self, and society as a whole.  

The benefits of a felony conviction for those guilty of aggravated 

animal abuse and neglect are incontrovertible. Not only would a 

harsher penalty deter future conduct, it would help to identify potential 

risks of violence in children when they commit such offenses. As 

opposed to a misdemeanor, a felony offense, or more serious offense, 

would increase the likelihood that the juveniles be tried as adults. 

Further, a juvenile convicted in adult court may not expunge or erase 

those convictions. Thus, those juveniles may experience difficulty in 

gaining employment in certain professions such as daycares, nursing 

homes, hospitals, schools, and so on. These protections may hinder a 

juvenile from gaining employment later in life. However, they would 

only affect habitual or serious offenders and improve safety in hiring 

methods. Given the relationships between high ‘callousness’, low 

empathy, and low levels of concern for others, it is imperative that 

juveniles with at-risk qualities are excluded from these specific 

employment pools.106  The predictive associations of future violence by 

these juveniles who commit animal abuse are too compelling to ignore 

when children, the elderly, or the ill are at risk.  

                                                 
106 McPhedran, Evidence, supra note 32, at 2. 
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Animal laws that provide immunity for good faith reporters and 

removal of restrictions on veterinarians who report offenses are long 

overdue. As discussed earlier, those who report incidents of child abuse 

have long been protected by the legal system. As a result of this 

protection, child abuse is more likely to be recognized and eliminated in 

its early stages rather than avoided or ignored for fear of retaliation by 

the abuser. Due to the severity of animal cruelty cases and the 

correlation between child abuse and animal abuse, a statute providing 

immunity for good faith reporters of animal abuse is crucial.  Also, the 

confidential relationship created between veterinarians and animal 

owners must not prohibit veterinarians from reporting suspected abuse 

to the appropriate authorities.  Encouraging reports of animal abuse 

cases would provide early indicators of those families at risk for child 

abuse and domestic violence.  Additionally, identification of animal 

abuse in the home presents a viable inquiry into whether children in 

the home are at such a risk of emotional and physical harm that they 

should be removed from the home. Thus, the protection for reporters 

of child abuse and animal abuse will promote the identification of 

spouses, children, and animals at risk in the home.  

Reports from domestic violence shelters show that victims of 

domestic violence are less likely to leave the perpetrator or home for 

fear of a pet’s safety.107 Accordingly, mandatory restraining orders 

against animal abusers will encourage victims and owners of victimized 

animals to report violent conduct. The victims themselves are protected 

as well as the victimized pets from future contact with the perpetrator. 

                                                 
107 McPhedran, Animal Abuse, supra note 31, at 42. 
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Thus, victims of domestic violence are less likely to conceal the 

perpetrator for fear of retaliation towards other members of the 

household or the pets themselves. Additionally, the Animal Legal 

Defense Fund’s website contains a list of questions for domestic 

violence shelters to ask when interviewing victims.108  These questions 

inquire into the family history of violence towards animals including the 

perpetrator’s conduct as well as the children. For example, one 

question asks whether the partner, the victim, or any of the children 

has ever harmed or killed a pet.  Showing interest in another’s pet is a 

way to develop a relationship of trust and elicit unguarded conversation 

that is crucial to effectively evaluating patterns of domestic violence or 

control. Most pet owners enjoy discussing their animals. Initiating light 

discussion about them can reduce tension and strengthen relationships 

between clients and their case workers. Thus, the increased attention 

by child protection agencies and mandatory reporting will aide in child 

abuse investigations and animal abuse investigations. Further, 

increasingly honest responses to these inquiries will help to identify 

emotional scarring and potential risks of violence in children while 

increasing the likelihood of prosecuting animal abusers. Presenting 

early treatment opportunities for children and punishing perpetrators 

will effectively reduce future violent conduct.  

                                                 
108 Humane Society of the United States, Animal 

Cruelty/Domestic Violence Fact Sheet, 

http://www.hsus.org/hsus_field/first_strike_the_connection

_between_animal_cruelty_and_human_violence/animal_cruelty_

and_family_violence_making_the_connection/animal_crueltydo

mestic_violence_fact_sheet.html (last visited June 9, 

2010). 
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Another suggestion for Kentucky’s animal protection legislation 

is to use a standard set of factors when a juvenile offender is in need of 

commitment to a rehabilitative facility. Precedents in Kentucky case law 

outline a list of factors that are evaluated when transfer to Circuit is 

considered.109  These factors include: the seriousness of the alleged 

offense; whether the offense was against person or property (with 

greater weight for transfer given to the former); the maturity of the 

juvenile as determined by his or her environment; the juvenile's prior 

record; the juvenile's and the community's best interest; adequate 

protection and safety of the public; the likelihood of reasonable 

rehabilitation through available procedures, services, and facilities; and 

whether there is evidence of the child's participation in a gang.110  With 

these elements taken into account when assessing the treatment of the 

juveniles convicted of animal abuse, that youthful offender is more 

likely to receive the necessary treatment and rehabilitation for 

potential mental disturbances.  Rather than utilizing a system of 

standard punishments involving community service, fines, curfews, or 

incarceration, balancing these factors in every case promotes 

comprehensive decisions regarding rehabilitation, counseling, and 

treatment.  

                                                 
109 See generally KY. REV. STAT. ANN. §§ 635.020, 635.040 

(West 2008); Caldwell v. Comm’r, 133 S.W.3d 445 (Ky. 

2004); Britt v. Comm’r, 965 S.W.2d 147 (Ky. 1998); Leslie 

K. Abramson, Transfer Hearing For Youthful Offender, 8 KY. 

PRAC. CRIM. PRAC. & PROC. § 9:35 (West 2007).  
110 KY. REV. STAT. ANN. § 640.010 (2)(b)(1)-(8) (West 2009); 

Leslie W. Abramson, Transfer Hearing For Youthful 

Offender, 8 KY. PRAC. CRIM. PRAC. & PROC. § 9:35 (West 2007). 
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Lastly, establishing cross-training and cross-reporting protocols 

between animal protection agencies, child protective services, animal 

control, etc. are of the utmost importance. The connections between 

animal abuse, domestic violence, child abuse, and later violent conduct 

are so intertwined that it is imperative that these respective agencies 

create open lines of communication with their counterparts and share 

information and resources. In fact, several states are implementing 

systems that require mandatory reporting of suspected abuse (for 

elders, children, spouses, etc.) and immunity for good faith reporters of 

abuse.111   Maine’s “Linkage Project” permits child protective, adult 

protective and other community social service workers to report 

suspected animal cruelty without fear of violating confidentiality 

provisions.112  Conversely, animal control officers are encouraged to 

report suspected child or vulnerable adult abuse and are provided 

immunity from civil or criminal liability.113  It is important to note that 

animal welfare organizations often create the first intervention of social 

services because abused and neglected animals tend to be outside in 

                                                 
111 See e.g., KY. REV. STAT. ANN. § 209.050 (West 2009) 

(providing civil and criminal immunity for good faith 

reporters of elder abuse and chld abuse); OR. REV. STAT. 

ANN. §§§§ 419B.005 - .045, 124.050 - .095, 430.735-.065, 

441.630-.680 (West 2009) (mandating reporting of abuse to 

children, the elderly, adults with developmental 

disabilities or mental illness, and residents of nursing 

facilities, respectively). 
112 Maine’s Cross Reporting Laws, The Linkage Project 

Update (Linkage Project, South Portland, M.E.), August 

2007, at 1; available at 

http://www.linkageproject.org/home/publications-and-press-

releases/Autumn07news.pdf/view. (last visited June 9, 

2010). 
113 Id. 
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plain view. This initial intervention can provide useful evidence or 

information for later investigations of other domestic violence. All 

personnel working simultaneously to identify abused children, spouses, 

and animals increases the efficiency of each individual agency.  

It is no longer acceptable for the legislative and judicial systems 

to ignore the strong connection between animal abuse and child abuse. 

It is widely accepted that the cycle of violence is continuous and 

intervention followed by appropriate treatment is of the utmost 

importance. Furthermore, for intervention to be effective, it must occur 

at the earliest possible opportunity and thus, these opportunities must 

be identified as soon as possible. The prevention of animal cruelty and 

the intervention of the cycle of violence both require awareness and 

accountability from everyone in the community. Although legislators 

are held accountable for creating effective animal cruelty laws, all 

members of the community including the police officers, teachers, 

parents, neighbors, veterinarians, etc. must contribute to the 

enforcement and improvement of animal protection laws. Teaching a 

child not to step on a caterpillar is as valuable to the child, and to 

society, as it is to the caterpillar. 
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I. INTRODUCTION  

Throughout history, humans have constantly modified their 

surroundings, often at the expense of environmental integrity. With 

global conservation efforts becoming increasingly important, there has 

been a great deal of focus placed on water systems.  Wetlands in 

particular have become the subject of serious concern, giving rise to a 

variety of international organizations and efforts to combat the 

increase in wetlands destruction. For example, one hundred and fifty-

nine countries are currently signatories to the Ramsar Convention on 

Wetlands, which provides a framework for international cooperation 

for the conservation and use of wetlands.1  Although the definition 

varies, there are three essential components to the definition of a 

wetland: hydrology, hydric soils, and hydrophytic vegetation.2  The U.S. 

                                                 
* University of Louisville Brandeis School of Law, J.D., 
May 2010. 
1 Ramsar.org, Contracting Parties to the Ramsar Convention 

on Wetlands, http://www.ramsar.org (follow "About Ramsar" 

hyperlink; then "Contracting Parties" hyperlink; then 

follow "List of Contracting Parties, with numbers of 

Ramsar sites" hyperlink) (last visited June 10, 2010). 
2 US ARMY CORPS OF ENGINEERS, DEVELOPING A ''REGIONALIZED'' VERSION 

OF THE CORPS OF ENGINEERS WETLANDS DELINEATION MANUAL: ISSUES AND 

RECOMMENDATIONS, available at 

http://www.usace.army.mil/CECW/Documents/cecwo/reg/dev_reg

_wetlands.pdf (last visited June 11, 2010).  Hydrology 

means “[t]he area is inundated either permanently or 

periodically at mean water depths <6.6 ft, or the soil is 

saturated to the surface at some time during the growing 
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Environmental Protection Agency (“EPA”) defines wetlands as “lands 

where saturation with water is the dominant factor determining the 

nature of soil development and the types of plant and animal 

communities living in the soil and on its surface.”3  Wetlands constitute 

a diverse collection of ecosystems. Each wetland has unique soil 

composition, climate, water flow, water chemistry, and plant life.4  The 

EPA has classified wetlands into four major categories: marshes, 

swamps, bogs, and fens.5  As a result of this variation, these ecosystems 

                                                                                                                       
season of the prevalent vegetation.  The period of 

inundation or soil saturation varies according to the 

hydrologic/soil moisture regime and occurs in both tidal 

and nontidal situations.  US ARMY CORPS OF ENGINEERS, WETLANDS 

DELINEATION MANUAL, PART II: TECHNICAL GUIDELINES 26(b)(3), 

available at http://www.wetlands.com/pdf/wdm0225e.pdf.  To 

satisfy the vegetation requirement, “[t]he prevalent 

vegetation consists of macrophytes that are typically 

adapted to areas having hydrologic and soil conditions 

described .  .  .  above.  Hydrophytic species, due to 

morphological, physiological, and/or reproductive 

adaptations, have the ability to grow, effectively 

compete, reproduce, and/or persist in anaerobic soil 

conditions.” Id.  Hydric soils “are present and have been 

classified as hydric, or they possess characteristics that 

are associated with reducing soil conditions.”  Id. 
3 EPA, Wetland Definitions, 

http://www.epa.gov/owow/wetlands/what/definitions.html; 

See US ARMY CORPS OF ENGINEERS, WETLANDS DELINEATION MANUAL (2002) 

available at 

http://www.usace.army.mil/CECW/Documents/cecwo/reg/dev_reg

_wetlands.pdf (discussing the various definitions of 

wetlands at 7-11). 
4 THOMAS M. SMITH & ROBERT LEO SMITH, ELEMENTS OF ECOLOGY 547 

(Pearson Educ. Inc., 6th ed. 2006). 
5 EPA, TYPES OF WETLANDS, EPA 843-F-01-002b, (Sept. 2001), 

available at http://www.epa.gov/nscep/ (click ''Simple 

Search'' and enter 843f01022b in search field to locate 

pdf). 
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support rich biological diversity. In fact, some researchers suggest that 

in the United States almost 150 species of birds and over 200 species of 

fish depend on wetlands for their survival.6  

In addition to providing essential wildlife habitat, wetlands 

perform a number of other functions. For example, they absorb water 

and prevent flooding, filter sediments and pollutants, increase water 

quality and help prevent shoreline erosion.7  These ecosystems also 

have a number of recreational and aesthetic values; they provide 

locations for fishing, hunting, and boating.8  The Ramsar Convention on 

Wetlands estimates the Florida Keys wetland area alone generates 

around $800 million in annual income from tourism activities.9  

Yet despite these benefits, the wetlands in the United States 

continue to decline in both area and quality, and the lower 48 states 

only have about 40 million hectares (ha) of wetlands left.10  To combat 

the negative impacts that result from wetland destruction and 

degradation, the federal government has created a number of 

                                                 
6 Kathryn Flynn, Understanding Wetlands and Endangered 

Species: Definitions and Relationships, ANR-979, (May 

1996), available at  http://www.aces.edu/pubs/docs/A/ANR-

0979. 
7 EPA, Wetlands Functions and Values, 

http://www.epa.gov/watertrain/wetlands/ (last visited June 

12, 2010). 
8 See EPA, Wetlands Functions and Values, 

http://www.epa.gov/watertrain/wetlands/module09.htm (last 

visited June 12, 2010). 
9 Ramsar.org, Wetland Values and Functions: 

Recreation/Tourism, 

http://www.ramsar.org/pdf/info/values_recreation_e.pdf, 

(last visited June 12, 2010). 
10 MARTHA J. GROOM ET AL., PRINCIPLES OF CONSERVATION BIOLOGY 571 

(Sunderland, Mass: Sinauer Assoc. Inc., 3d ed. 2006). 
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important legislative and regulatory provisions requiring restoration 

and protection of U.S. wetlands. One of the most controversial 

methods utilized is wetland mitigation banking, a relatively new tool 

created in response to changing policy goals.  

This paper attempts to examine the wetland mitigation bank 

system in the United States by focusing on the state of Ohio. Section II 

begins by discussing wetlands in general, as well as their history in the 

United States. Part (a) of this section concerns the Clean Water Act and 

other federal laws and regulations which impact wetlands in this 

country. In Part (b), the positive and negative aspects of wetlands 

mitigation and wetlands mitigation banking are explored, as well as the 

federal laws and documents dealing with these concepts. This paper 

will focus specifically on wetlands and their history in Ohio in Part (c). 

Section III discusses The Ohio Wetlands Foundation, a non-profit 

wetlands mitigation banker in Ohio. In Part (a) of Section III, an 

ecological assessment of the Foundation’s various banks is summarized. 

Part (b) analyzes these banks under the Clean Water Act and the 

federal banking guidelines, and considers whether these banks are 

providing the functions for which they were intended. Finally, Part (c) 

will provide some concluding thoughts as to whether the problems with 

mitigation banking can be solved. Although wetlands mitigation 

banking currently has a number of serious deficiencies, the adoption of 

a more stringent monitoring requirement and the use of adaptive 

management based on sound scientific analysis will enhance the 

benefits of the mitigation system.  

II. BACKGROUND  
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Wetlands are unique environments that provide a number of 

essential functions for both the public and the environment. They 

spread across every portion of the United States and differ greatly from 

region to region.11  Wetlands provide a large number of food sources 

and an abundance of ecological niches and as a result, they are habitat 

for a wide range of species, including a variety of invertebrate species 

upon which other organisms rely.12  The Natural Resources 

Conservation Service estimates that one third of all species of birds and 

190 species of amphibians need wetlands to survive.13 

They are essential for American birds. It has been estimated that 

eighty percent of U.S. birds and over fifty percent of protected 

migratory birds rely on wetlands.14  Due to the fact that many plant and 

animal species depend on these habitats, the destruction and 

degradation of wetlands have impacted population numbers. In 1986, 

roughly fifty percent of the 188 species of animal listed as threatened 

                                                 
11 EPA, TYPES OF WETLANDS, EPA 843-F-01-002b, (Sept. 2001), 

available at http://www.epa.gov/wetlands/pdf/types.pdf. 
12 Flynn, supra note 6, at 2; Some animals that use 

wetlands include: the great blue heron, great egret, bald 

eagle, osprey, red-shouldered hawk, owls, wild turkey, 

belted kingfisher, red-bellied woodpecker, pileated 

woodpecker, and several species of swallows, sparrows, 

warblers, duck, mallards, black ducks, blue-winged teal, 

gadwall, widgeon, the northern pintail, muskrat, beaver, 

raccoon, and white-tailed deer.  Id. 
13 U.S. DEPT. OF AGRICULTURE, NATURAL RESOURCES CONSERVATION SERVICE, 

Living in Harmony with Wetlands: Plantlife, Wildlife, and 

Endangered Species, 

http://www.nrcs.usda.gov/FEATURE/highlights/wetlands/life.

html (last visited June 12, 2010). 
14 Flynn, supra note 6, at 4. 
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or endangered depended on wetlands in some form,15 including 

charismatic megafauna like the whooping crane, bald eagle, and the red 

wolf.16  

Wetlands also play essential roles in the water cycle. They 

improve water quality by filtering nutrients and contaminants and 

provide flood protection by acting as natural sponges that collect 

surface water runoff.17  Their economic benefits are extensive; 

wetlands are used in agriculture, fisheries, timber production, 

recreation and tourism.
18

  Although it is difficult to calculate the 

monetary benefits of wetland ecosystems, the U.S. EPA estimated that 

in 1991 alone, recreational activities that rely on wetlands contributed 

an additional $59.5 million to the national economy.19  Recent scientific 

                                                 
15 Id. at 3. 
16 U.S. DEPT. OF AGRICULTURE, NATURAL RESOURCES CONSERVATION SERVICE, 

Living in Harmony with Wetlands: Plantlife, Wildlife, and 

Endangered Species, 

http://www.nrcs.usda.gov/FEATURE/highlights/wetlands/life.

html (last visited June 12, 2010). 
17 See Canadian Wildlife Service, Environment Canada, 

Wetlands, http://www.ec.gc.ca/eau-

water/default.asp?lang=En&n=27147C37-1 (last visited June 

12, 2010). 
18 Alain Lambert, Economic Valuation of Wetlands: an 

Important Component of Wetland Management Strategies at 

the River Basin Scale, at 5 (May 2003), available at 

http://conservationfinance.net/Documents/CF_related_papers

/Economic%20valuation%20of%20wetlands%2019%20May%202003%5B

1%5D.pdf. 
19 EPA, Economic Benefits of Wetlands, 

http://www.epa.gov/OWOW/wetlands/facts/fact4.html (last 

visited June 12, 2010). The EPA further reports that the 

wetland related activities of hunting, fishing, bird 

watching and wildlife photography are a boost to state-to-

state tourism. Id. 
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studies have also suggested that wetlands may play a significant role in 

combating global climate change.20  The International Union for 

Conservation of Nature believes wetlands capture twenty percent of 

the Earth’s carbon and therefore supports the preservation of wetlands 

as part of its international effort to combat global warming.21  

Wetlands, however, were once considered economic 

wastelands desperately in need of draining for more productive uses. 

Little was known or understood about these systems. When the first 

settlers arrived in the country, the U.S. had about 221 million acres of 

wetlands.22  After colonization, settlers considered wetlands as disease-

ridden, useless, and an impediment to development, and as a result the 

government encouraged draining.23  Wetland drainage and 

modification continued as the population grew and expanded 

westward.24  Technological advancements, railroads, and new 

agricultural methods caused significant wetland loss in the 1700s.25  

The notion of “drain first, ask questions later” continued for most of the 

                                                 
20 See RAMSAR.ORG, RAMSAR CONVENTION ON WETLANDS, World Wetlands 

Day 2010: Caring for Wetlands: An Answer to Climate 

Change, (Feb 2010) available at 

http://www.ramsar.org/pdf/wwd/10/wwd2010_aa_leaflet_e.pdf. 
21 INT’L UNION FOR CONSERVATION OF NATURE,  (IUCN), Saving 

Wetlands to Fight Climate Change, (Oct. 30, 2008) 

http://www.iucn.org/about/union/commissions/cem/news/?2075

/Saving-wetlands-to-fight-climate-change. 
22 Thomas E. Dahl & Gregory J. Allord, UNITED STATES GEOLOGICAL 

SURVEY, WATER SUPPLY PAPER 2425,TECHNICAL ASPECTS OF WETLANDS: 

HISTORY OF WETLANDS IN THE CONTERMINOUS UNITED STATES, available at 

http://water.usgs.gov/nwsum/WSP2425/history.html. (last 

visited June 12, 2010). 
23 Id. 
24 Id. 
25 Id. 
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nation’s history. In the 1930s, the U.S. Government supported the 

draining of wetlands by farmers and even shared the cost of drainage 

projects in the 1940s.26  By the mid 1980s, about 103 millions acres of 

wetlands remained from the original 221 million.27  Between the 1970s 

and the mid-1980s, twenty two states lost over fifty percent of their 

original wetlands.28  

The public’s attitude towards wetlands began to change in the 

1950s as the benefits of these ecosystems became more understood. 

As a result of this shift in attitude towards nature, the federal 

government implemented new legislation and policies. The 1972 Clean 

Water Act, the 1972 Coastal Zone Management Act, and the 1986 

Emergency Wetland Resources Act are some of the more important 

legislation reflecting the government’s new, more environmentally-

friendly, outlook.29  

Although the federal government is more aware than ever of 

the many roles and benefits of wetlands, these ecosystems are still 

under serious threat. According to the U.S. EPA, over half of the original 

US wetlands have been drained and converted to other uses, and about 

                                                 
26 Id. 
27 Thomas E. Dahl & Craig E. Johnson, U.S. DEPT. OF THE 

INTERIOR & U.S. FISH AND WILDLIFE SERVICE, WETLANDS: STATUS AND 

TRENDS IN THE COTERMINOUS UNITED STATES MID-1970'S–MID 1980'S, 8 

(1991) 

http://www.nwrc.usgs.gov/wdb/pub/others/wetstatus.pdf. 
28 Id. at 2, fig. 1. 
29 See R.C. Lane & William A. Taylor, U.S. GEOLOGICAL SURVEY, 

WATER-SUPPLY PAPER 2425, Washington’s Wetland Resources, 

(1996), available at 

http://wa.water.usgs.gov/pubs/misc/wetlands/. 
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60,000 acres continue to be lost annually.30  Although draining for 

agriculture was once the greatest threat to wetlands, development as a 

result of human population growth is now becoming the primary cause 

of wetland loss. As wetlands are lost and degraded, there are significant 

economic and environmental impacts. Effects will include critical 

habitat loss, decreased water supply and water quality, flooding, and 

loss of biological diversity.31  

A. THE CLEAN WATER ACT  

Although early conservation efforts were often largely lacking in 

science, since the 1970s restoration efforts have gradually shifted to a 

more science based approach with particular emphasis on biological 

integrity.32  The purpose of the Clean Water Act is "to restore and 

maintain the chemical, physical, and biological integrity of the Nation’s 

waters.”33  The Act further stipulates that maintenance of wetland 

integrity is necessary for the protection of the nation’s surface waters.34  

                                                 
30 See R.C. Lane & William A. Taylor, U.S. GEOLOGICAL SURVEY, 

WATER-SUPPLY PAPER 2425, Washington’s Wetland Resources, 

(1996) available at 

http://wa.water.usgs.gov/pubs/misc/wetlands/ . 
31 See id.; see Micheal Moser, Crawford Prentice & Scott 

Frazier, RAMSAR, A Global Overview of Wetland Loss and 

Degradation, (1996) available at 

http://www.ramsar.org/cda/en/ramsar-news-archives-2002--a-

global-overview-of/main/ramsar/1-26-45-

87%5E16905_4000_0__. 
32 GROOM ET AL., supra note 10; See EPA, Introduction to the 

Clean Water Act, http://www.epa.gov/watertrain/cwa/ (last 

visited June 11, 2010). 
33 33 U.S.C.A. §1251(a). 
34 33 U.S.C.A. §1251(a);  The Clean Water Act covers all 

navigable waters, which includes “the waters of the United 

States, including the territorial seas.” 33 U.S.C.A. 

§1362(7). 
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Section 404 of the Act employs a permit based approach to regulate the 

discharge of dredged or filled material into these waters.35  Section 

404(f) lists various exemptions to this regulation, however, provided 

the discharges do not convert the waters to a new use and do not 

impair the water flow.36  Activities that do not generally require permits 

include normal farming and ranching activities, such as plowing, 

cultivating, minor drainage, and harvesting for food and forest 

products.37  In the event that a project has unavoidable impacts on U.S. 

waters, the Clean Water Act requires those responsible to mitigate 

these impacts.38  

The 1990 Memorandum of Agreement (“MOA”) between the 

EPA and the Corps formalized the no-net-loss of wetland policy 

(wetland losses equal wetland gains) advocated by President George 

Bush in 1988.39  The MOA also clarified the measures necessary to 

                                                 
35 33 U.S.C.A. §1344. 
36 33 U.S.C.A. §1344(f). 
37 33 U.S.C.A. §1344(f)(1)(A). 
38 GROOM ET AL, supra note 10 at 569. 
39 MEMORANDUM OF AGREEMENT BETWEEN THE DEPARTMENT OF THE ARMY AND THE 

ENVIRONMENTAL PROTECTION AGENCY CONCERNING THE CLEAN WATER ACT SECTION 

404(B)(1) GUIDELINES [hereinafter MOA] (Feb 6, 1990), 

available at http://www.wetlands.com/fed/moafe90.htm;  “In 

1987, EPA initiated the National Wetlands Policy Forum to 

gain insight into wetlands protection issues. The Forum 

comprised state and local elected officials, regulatory 

agency representatives, representatives of business, 

agriculture, and environmental groups, and academic 

experts. In 1988, the Forum recommended adoption of a 

national goal of “no net loss” for wetlands and suggested 

an action plan for reaching this goal. President Bush 

pledged the Administration’s commitment to this goal and 

charged task force of the Domestic Policy Council to 

prepare a plan for defining and achieving no net loss of 
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offset the impacts allowed under section 404 of the Clean Water Act.40  

The MOA sets forth a three-part analysis to help guide compensatory 

mitigation decisions.41  The first step, avoidance, does not allow 

discharge when there is a practicable alternative to the proposed 

project and its impacts.42  The second step is minimization, which 

requires the minimization of adverse impacts through project 

modifications and conditions on the permit.43  The final step, 

mitigation, requires “appropriate and practicable compensatory 

mitigation” for the remaining adverse impacts.44  The MOA requires 

that appropriate mitigation is based only on the values and functions of 

the water system.45  

B. WETLANDS MITIGATION AND MITIGATION BANKING  

Wetland compensatory mitigation refers to “the process of 

lessening the impact of an activity on the wetland or replacing 

destroyed or damaged wetlands by creating comparable new wetland 

                                                                                                                       
wetlands.”  National Society of Professional Engineers, 

Wetlands Protection, 

http://www.nspe.org/resources/GR%20downloadables/Wetlands%

20Protection.pdf (last visited June 12, 2010). 
40 ENVIRONMENTAL LAW INSTITUTE,  BANKS AND FEES: THE STATUS OF OFF-

SITE WETLAND MITIGATION IN THE UNITED STATES 12 (Sept 2002) 

available at 

http://www.elistore.org/Data/products/d12_08.pdf; see MOA, 

supra note 39. 
41 MOA, supra note 39. The thee part process is also 

referred to as the “sequencing guidelines.” ENVIRONMENTAL LAW 

INST.,  BANKS AND FEES: THE STATUS OF OFF-SITE WETLAND MITIGATION IN 

THE UNITED STATES 12 (Sept 2002), available at 

http://www.elistore.org/Data/products/d12_08.pdf. 
42 MOA, supra note 39. 
43 Id. 
44 Id. 
45 Id. 
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areas.”46  The Corps authorizes 22,000 acres of wetland impacts on 

average per year.47  To offset these damages, the Corps requires 49,000 

acres of compensatory wetlands.48  On-site mitigation, where the 

compensatory project occurs in areas adjacent or continuous to the 

original wetland, is preferred. If off-site compensatory mitigation is 

necessary, however, the site should be in the same geographic areas “if 

practicable,” meaning the location of the mitigation wetland is “in close 

physical proximity and, to the extent possible, the same watershed.”49  

The MOA also established wetland mitigation banking as a legitimate 

source of wetland compensatory mitigation.50  However, mitigation 

banking was still not commonly utilized in the early 1990s51 in part 

because of the uncertainty surrounding this new regulatory scheme.52  

Environmentalists, conservationists, and members of the public sector 

feared mitigation banks would backfire and produce a net loss of 

                                                 
46 PAUL J. LILLY, NORTH CAROLINA COOPERATIVE EXTENSION SERVICE, SOIL 

FACTS: WETLAND ISSUES, The Principle of Mitigation, 

http://www.soil.ncsu.edu/publications/Soilfacts/AG-439-26/ 

(last visited June 12, 2010); see MOA, supra note 39. 
47 U.S. ARMY CORPS OF ENGINEERS, COMPENSATORY MITIGATION RULE (April 

2008) 

http://www.mvm.usace.army.mil/regulatory/guidelines/v11_We

tland_Mitigation.pdf. 
48 Id. 
49 MOA, supra note 39. 
50 MOA, supra note 39. 
51 ENVIRONMENTAL LAW INST., BANKS AND FEES: THE STATUS OF OFF-SITE 

WETLAND MITIGATION IN THE UNITED STATES 13 (Sept 2002), available 

at http://www.elistore.org/Data/products/d12_08.pdf. 
52 LINDELL L. MARSH ET AL., MITIGATION BANKING: THEORY AND PRACTICE 1, 

2 (Island Press, 1996). 
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wetlands.53  The fact that the majority of people did not fully grasp the 

concept of mitigation banks further impeded the use of these banks.54  

As part of an effort to explain mitigation banks as they worked 

under section 404 of the Clean Water Act, the Corps, EPA, and several 

other federal agencies published the “Federal Guidance for the 

Establishment, Use and Operation of Mitigation Banks” in 1995.55  The 

report defines mitigation banks as a means of restoring, creating, 

enhancing, and, in exceptional cases only, preserving wetlands “for the 

purpose of providing compensatory mitigation for authorized adverse 

impacts to wetlands and other aquatic resources."56  

In essence, wetland mitigation banking takes a market approach 

to compensatory mitigation.57  Developers of projects with adverse 

impacts to existing wetlands can purchase credits58 from a third party 

                                                 
53 See id. at 76. 
54 See id. at 2. 
55 Federal Guidance for the Establishment, Use, and 

Operation of Mitigation Banks, 60 Fed. Reg. 228, 58605-

58614 (Nov. 1995), available at 

http://www.epa.gov/owow/wetlands/guidance/mitbankn.html. 
56 See id. 
57 MARSH ET AL., supra note 52, at 1. 
58 See ENVTL. LAW INST., supra note 40, at 25.  A mitigation 

credit is defined as “a unit of measure of the increase in 

wetland functional value achieved at a mitigation site, 

and therefore a unit of exchange for compensatory 

mitigation.” MARSH ET AL., supra note 52, at xi; Further, 

“[a] credit can be measured by some standard of functional 

replacement, habitat unit, or by acreage of a particular 

type or quantity of wetland. Although ideally credits are 

determined by a measure of functional equivalency, 

methodologies for conducting functional assessments tend 

to be complicated and time consuming. As a result, acreage 

is commonly used as the measure for defining credits.”  

ENVTL. LAW INST., supra note 40, at 23. 
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“mitigation banker” who has created, restored, or enhanced another 

wetland.59 

A bank can be created by any entity ''under a formal agreement 

with a regulatory agency.''60  Mitigation banks have four components: 

1) the bank site, 2) the bank instrument, which is the formal agreement 

between the bank owners and the regulatory agency, 3) the 

Interagency Review Team, which is responsible for regulatory review, 

approval, and oversight of the bank, and 4) the geographic area for 

which the bank is authorized to provide services.61  Ecological 

assessments verify that the credits available for sale at a given bank 

correspond to the ecological functions of the original wetland.62  The 

EPA, U.S. Fish and Wildlife Services, and state and local regulatory 

resource agencies usually serve on the Interagency Review Team.63  

The 1995 guidance report listed several benefits of mitigation 

banking, including: providing greater flexibility to applicants; increasing 

the ability to maintain ecological integrity by consolidating mitigation 

into one large parcel; bringing together financial resources, planning, 

and science; increasing monitoring efficiency; and reducing permit 

processing times and providing cost effective opportunities for the 

qualifying projects.64 The bank is responsible for the construction, 

                                                 
59 MARSH ET AL., supra note 52, at 1. 
60 EPA, Mitigation Banking Factsheet, 

http://www.epa.gov/wetlands/facts/fact16.html (last 

visited June 12, 2010). 
61 See id. 
62 See id. 
63 ENVTL. LAW INST., supra note 40, at 21. 
64 Federal Guidance for the Establishment, Use, and 

Operation of Mitigation Banks, 60 Fed. Reg. 228, 58605-
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monitoring, and ecological assessments of the mitigation site and thus, 

this system has been especially attractive to developers seeking section 

404 permits.65  Many supporters of the banking system call it a “win-

win” situation; it provides an effective means of meeting the no-net-

loss of wetlands goal while reducing overall mitigation costs and liability 

for the developer.66  According to its proponents, mitigation banking is 

an innovative, adaptive method that answers development concerns in 

light of changing policy goals. Some consider it a creative solution to 

the “jobs versus the environment” conflict.67  By the end of 2001, there 

were approximately 219 approved wetland mitigation banks in the U.S., 

a 376% increase in the number of banks since 1991.68  A 2005 study 

estimated there were 450 approved banks in the U.S., fifty nine of 

which had sold out of credits.69 

                                                                                                                       
58614 (Nov. 1995) available at 

http://www.epa.gov/owow/wetlands/guidance/mitbankn.html. 
65 EPA, Mitigation Banking Factsheet, 

http://www.epa.gov/wetlands/facts/fact16.html (last 

visited June 12, 2010). 
66 BRIAN T. NORMANLY & SAM VACCA, A PRIMER ON MITIGATION BANKING: 

PROCESS AND POTENTIAL REVENUE 46 (Forest Landowner), (Nov.-Dec. 

2007) available at 

http://www.ecologicalsolutions.net/pdfs/APrimeronMitigatio

nBanking_v2.pdf. 
67 Michael G. Le Desma, A Sound of Thunder: Problems and 

Prospects in Wetland Mitigation Banking, 19 COLUM. J. ENVTL. 

L. 497, 500 (1994). 
68 EPA, Mitigation Banking Factsheet, 

http://www.epa.gov/wetlands/facts/fact16.html (last 

visited June 12, 2010). 
69 EPA, Mitigation Banking Factsheet, 

http://www.epa.gov/wetlands/facts/fact16.html (last 

visited June 12, 2010). 
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Despite the tremendous increase in the number and use of 

mitigation banks, many environmentalists remain skeptical about using 

them for compensation purposes. Indeed, not all adaptation is 

beneficial, or even functional. One widespread fear is that developers 

will cease avoiding development of projects that impact wetlands and 

instead will simply buy themselves out of any liability.70  Authors Ruhl 

and Salzman have pointed out that wetland mitigation banking often 

shifts wetland resources from urban to rural areas, essentially denying 

large groups of people the benefits of wetlands.71  Reports have also 

shown that mitigation banking and mitigation in general do not 

produce the ecological results that the EPA and the Corps had in mind 

in their 1995 guidance report. For example, in a 2001 publication, 

“Compensating for Wetland Losses under the Clean Water Act,” a 

committee of the National Research Council compiled various reports 

and assessments of existing wetland mitigation sites to evaluate their 

performances.72  The authors found that some types of wetlands were 

much more difficult to mitigate; shrub swamps and forested wetlands, 

for example, are hard ''to create or restore because of the time needed 

to establish the mature woody plants'' characteristic of those 

ecosystems.73  Vernal pools, fens, and bogs were “difficult to impossible 

                                                 
70 MARSH ET AL., supra note 52, at 76. 
71 J. B. Ruhl & James E. Salzman, The Effects of Wetland 

Mitigation Banking on People, 1, FSU College of Law, 

Public Law Research Paper No. 179 (Jan. 2006), available 

at http://ssrn.com/abstract=878331. 
72 COMMITTEE ON MITIGATING WETLAND LOSSES, BOARD ON ENVIRONMENTAL 

STUDIES AND TOXICOLOGY, WATER SCIENCE AND TECHNOLOGY BOARD, & NATIONAL 

RESEARCH COUNCIL, COMPENSATING FOR WETLAND LOSSES UNDER THE CLEAN 

WATER ACT 94 (Washington, D.C.: Nat'l Academy Press, 2001). 
73 Id. at 23. 
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to create" because they ''require a more specific combination of plant 

types, soil composition, and water supply.''74 

In addition, mitigation banks can pose a greater risk than 

individual, smaller mitigation sites. Rather than having several small, 

independent mitigation wetlands, wetland banks enable the creation of 

a single, large wetland. If one of the individual sites fails to function, the 

impact to the surrounding ecosystem will likely be proportionately 

minor. However, “when a 100 ha mitigation bank fails, the loss to the 

aquatic resource is substantial.”75  

C. OHIO WETLANDS  

Ohio was once covered with large wetlands. However, "from the 

1780's to the 1980's, Ohio wetlands declined from about 5,000,000 

acres to about 483,000 acres.''76  The westward movement of settlers 

from 1800 to 1860 had especially damaging effects on Ohio as wetlands 

were converted to farmlands on a large scale.77  Many of Ohio’s 

wetlands were destroyed or damaged as a result of development of 

farms, roads and houses, as well as increased mining and logging.78  By 

                                                 
74 Id. at 24. 
75 J.J. MACK & M. MICACCHION, OHIO ENVIRONMENTAL PROTECTION AGENCY, 

DIVISION OF SURFACE WATER, WETLAND ECOLOGY GROUP, OHIO EPA TECHNICAL 

REPORT WET/2006-1,  An Ecological Assessment of Ohio 

Mitigation Banks: Vegetation, Amphibians, Hydrology, and 

Soils, (2006), available at   

http://epa.ohio.gov/dsw/wetlands/WetlandBankReport.aspx, (

follow "An Ecological Assessment of Ohio Mitigation Banks" 

hyperlink). 
76 Ohio DNR, Wetland History, (Nov. 6,  2008), available at 

http://www.dnr.state.oh.us/dnap/wetlands/history/tabid/100

1/Default.aspx. 
77 Dahl & Allord, supra note 22, at fig. 6. 
78 Id. 
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the mid-1850s, Ohio was one of three states contributing the majority 

of the U.S. lumber industry’s timber.79  As railroad construction 

expanded, many more wetlands were lost in Ohio, including the Black 

Swamp,80 which was originally roughly the same size as Connecticut.81  

Only about five percent of this swamp exists today.82  Technological 

advancement further exacerbated the conversion of the state’s 

wetlands. The introduction of drainage technology meant that by the 

1880s, “20,000 miles of public ditches were” established in Ohio “to 

drain eleven million acres of land.”83  According to the Ohio 

Department of Natural Resources, ninety percent of Ohio’s original 

wetlands have been destroyed.84  

Ohio wetlands are habitat for a large number of endangered 

and threatened species. In 2001, the Ohio Department of Natural 

Resources stated that “in Ohio, wetlands are the form of habitat at 

highest risk of loss and of the highest benefit to endangered species . . . 

two-thirds of Ohio’s threatened and endangered species require 

wetlands during some point in their life cycle.”85  

III. THE OHIO WETLANDS FOUNDATION 

Ohio is using wetland mitigation banking as a means of 

balancing preservation goals for its remaining wetlands with 

                                                 
79 Id. 
80 Id. at fig. 8. 
81 Ohio DNR, supra note 76. 
82 Id. 
83 Dahl & Allord, supra note 22. 
84 Ohio DNR, supra note 76. 
85 Ohio DNR, Ohio Endangered Wildlife Thriving Along the 

State’s Coastal Landscape, News Release, (Nov. 29, 2001), 

http://dnr.state.oh.us/news/nov01/1129endangered/tabid/128

33/Default.aspx. 
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developmental goals and pressures. In 2005, Ohio had twelve 

mitigation banks at twelve different locations.  The Ohio Wetlands 

Foundation is the founding source of many of these wetlands mitigation 

banks. Ohio’s experiences with wetlands mitigation banking has been 

mixed at best.  The Ohio Environmental Protection Agency (“Ohio EPA”) 

released its report, “Ecological Assessment of Ohio Mitigation Banks,” 

in 2006.86  This technical report examined the ecological characteristics 

of the mitigated wetlands "using biological, biogeochemical and 

hydrologic monitoring techniques."87  The researchers studied twelve of 

eighteen mitigation banks that existed in Ohio as of 2003.88  Vegetation, 

soil, water, amphibians, and macro invertebrate were sampled.89  The 

results showed that approximately 25% of the bank area assessed did 

not meet the definition of a wetland, but were instead “primarily 

shallow unvegetated pond.”90  Wood frogs or spotted salamanders, 

                                                 
86 MACK & MICACCHION, supra  note 75, at 1. 
87 Id. 
88 Id. at 2. 
89 Id. at 2-5. 
90 Id. at 17;  In addition, “of the remaining ‘wetland’ 

acreage, approximately 24% was poor quality, 58% was fair 

quality, 18% was good quality when compared to the 

Vegetation IBI scores of a large natural reference wetland 

data set.”  Id.;  Vegetation IBI refers to the Vegetation 

Index of Biological Integrity, a method used by many 

states in which plant communities are used to assess 

performance of created and restored wetlands.  JOHN J. MACK, 

OHIO EPA, WETLAND ECOLOGY GROUP DIV. OF SURFACE WATER, OHIO EPA 

TECHNICAL REPORT WET/2004-4, Integrated Wetland Assessment 

Program, Part 4: Vegetation Index of Biotic Integrity 

(VIBI) and Tiered Aquatic Life Uses (TALUs) for Ohio 

Wetlands, 2 (2004) available at 

http://www.epa.ohio.gov/portals/35/wetlands/PART4_VIBI_OH_

WTLDs.pdf. 
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which are indicative of high quality sites,91 were not found at any 

mitigation bank, and sensitive amphibian species were rarely found at 

any of the sites.92  The researchers also found that although the Ohio 

bankers are required to collect data on their performance, the reports 

often lacked in substance, had little to no evaluation of trends, and 

lacked even the simplest of statistical analysis.93  

A case study of the Ohio Wetlands Foundation provides a more 

detailed analysis of the strengths and weaknesses of wetlands 

mitigation banking generally.  Formed in 1992, the Ohio Wetlands 

Foundation is a non-profit organization created to provide off-site 

wetlands mitigation alternatives in Ohio.94  According to the 

Foundation, it was the “first wetlands mitigation bank in the United 

States to successfully achieve the required performance standards and 

to complete the required monitoring.”95  The bank has sold out of 

credits at five of its mitigation banks: Hebron, Big Island, Sandy Ridge, 

                                                 
91 M. MICACCHION, OHIO EPA,  DIV. OF SURFACE WATER WETLAND ECOLOGY 

GROUP, FINAL REPORT TO U.S. EPA GRANT NO. CD985875-01, VOL. 3, 

Amphibian Index of Biotic Integrity (AmphIBI) for 

Wetlands, 28 (2002),  available at 

http://www.epa.state.oh.us/portals/35/wetlands/2002_Amphib

ian_report_final_rev.pdf. (testing biological metrics and 

development of wetland assessment techniques using 

reference sites). 
92 MACK & MICACCHION, supra note 75, at 17. 
93 Id. at 17-18. 
94 The Ohio Wetlands Foundation, Who We 

Are, http://www.ohiowetlands.org/who-we-are (last visited 

June 12, 2010). 
95 Id. 
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Three Eagles, and Slate Run.96  These banks represent almost 700 acres 

of restored wetland.97  Credits are still being sold at six more wetland 

mitigation banks: Trumbell Creek, Pine Brook, Big Darby-Hellbranch, 

Little Stillwater, and Pearson Metro Park.98  The Foundation will also 

work with developers to identify off-site mitigation alternatives when a 

mitigation bank is not appropriate.99 

The Foundation follows the April 10, 2008 Federal Law for 

Compensatory Mitigation for Losses of Aquatic Resource,100 which 

requires developers to follow the federal laws regarding wetlands 

impacts and obtain a federal or Ohio EPA permit.101  The Foundation 

maintains that all funds received for mitigation purposes are used to 

purchase, design, construct, and maintain the property, as well as for 

the education of the public and the funding of research.102  

                                                 
96 The Ohio Wetlands Foundation, Mitigation Banks, 

http://www.ohiowetlands.org/mitigation-banks (last visited 

June 12, 2010). 
97 Id. 
98 Id. 
99 Id. 
100 Compensatory Mitigation for Losses of Aquatic 

Resources, 73 Fed. Reg. 19594-01 (10 April 2008); Army 

Corps of Engineers, 33 C.F.R. Parts 325 and 332; EPA, 40 

C.F.R. Part 230. 
101 See The Ohio Wetlands Foundation, Resource Center, 

http://www.ohiowetlands.org/resource-center (last visited 

June 12, 2010). 
102 The Ohio Wetlands Foundation, Who We Are, 

 http://www.ohiowetlands.org/who-we-are (last visited June 

12, 2010). 
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A. ASSESSMENT OF THE FOUNDATION’S SITES  

The Sandy Ridge mitigation bank is located in Lorain County, 

Ohio, within the Sandy Ridge Metro Park.103  Construction of the bank 

began in September 1997 and was completed a year later.104  The bank 

is approximately 106 acres, sixty-seven of which is newly constructed 

wetland and fifty-five acres of the bank were converted farm field used 

for agriculture production.105  The bank's three hydrologically 

connected areas cause a variation of water depths that range from 

shallow emergent wetland to deep water areas.106  Water averages 

sixty to ninety centimeters to over 1.5 meters in the unvegetated open 

water.107 

Sandy Ridge has already completed its five years of monitoring 

as required by the federal banking guidelines.108  The fifth year report 

was published in December of 2002 and outlined eight performance 

goals for the site.109  In the 2006 technical report assessing Ohio 

mitigation banks, the researchers also reexamined the Sandy Ridge 

wetlands to determine if the site was complying with the eight 

performance goals.110  The data showed that six of the eight goals did 

not appear to be met.111  As outlined in the design plan, the wetland 

                                                 
103 MACK & MICACCHION, supra  note 75, at 94. 
104 Id. at 95. 
105 Id. 
106 Id. 
107 Id. 
108 See The Ohio Wetlands Foundation, Mitigation Banks, 

http://www.ohiowetlands.org/mitigation-banks; see MACK & 

MICACCHION, supra  note 75, at 94-95. 
109 Id. at 98, 102. 
110 Id. at 98-101. 
111 Id. 
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was supposed to be seasonally to regularly flooded; the majority of the 

bank is ''basically permanently'' inundated.112  Although 65.3% of the 

site has hydrophytic vegetation, most of these plants are nonnative, 

annual species, including aggressive aquatic weeds.113  Also, plant 

diversity has ''at best stayed the same'' since the beginning of the 

monitoring period.114  According to the researchers, “the Sandy Ridge 

Bank shares very little in common with diverse, high quality natural 

marshes, shrub swamps, or forested wetlands in Ohio.”115  

The bank also appears to have negatively affected the 

surrounding areas. The report outlined how “existing wetland shrub 

thickets at the north end of the bank” are now completely gone.116  

Before construction, the area had species suggesting the wetland was 

growing into a forest or shrub wetland.117  In the northwest areas, pre-

existing tree species have died as a result of continuous inundation.118  

No forest or shrub wetland areas are currently developing.119  Despite 

these negative evaluations, Ohio Wetlands Foundation calls Sandy 

Ridge its “third successful bank.”120 

                                                 
112 Id. at 98. 
113 Id. at 99-100. 
114 Id. at 99. 
115 Id. at 100. 
116 Id. 
117 Id. 
118 Id. at 95. 
119 Id. at 100. 
120 See Radio: INFOOHIO, NPR, Karen Schaefer, Sandy Ridge: 

Wetlands Mitigation, March 15, 2000 

http://www.wcpn.org/WCPN/news/7260. As of 2008, the Ohio 

Wetlands Foundation's Sandy Ridge website was claiming it 

as a success at http://www.ohiowetlands.org/sandy/htm - 

but that link has since been removed and can be found 

archived at http://192.220.61.205/sandy.htm (last visited 
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The report also obtained data from Big Island, Hebron, Three 

Eagles, Slate Run, Little Scioto, and Trumbell Creek.121  The research 

shows that each site has differing ecological successes and failures.  In 

addition, within a single large mitigation bank, certain areas do better 

or worse than others.  

The Big Island, the second mitigation bank created in Ohio, is a 

large bank site in the west of Marion located on former wet prairie land 

that was drained and farmed.122  The bank is part of the Big Island 

Wildlife Area, which includes over 2,000 acres of land.123  Constructed 

in 1995, it covers over 340 acres.124  “Big Island is the only Ohio 

mitigation bank that has successfully initiated secondary forest 

succession” in parts of its site.125  Wet prairie has also been successfully 

                                                                                                                       
June 14, 2010). This like may be subject to 

inaccessibility. 
121 MACK & MICACCHION, supra note 75, at 91. 
122 Id. 
123 The Ohio Wetlands Foundation website used to provide 

description of the Big Island Mitigation Bank at 

http://www.ohiowetlands.org/bigisland.htm as of 2008, but 

due to the bank's closure that information is no longer 

readily accessible as the webpage has been archived at 

http://192.220.61.205/bigisland.htm (last visited June 14, 

2010) and may be subject to inaccessibility. Contact the 

Ohio Wetlands Foundation at info@ohioweltands.org or see 

Pure Strategies, Wetland Mitigation Banking in Ohio and 

the Mitigation Bank at Big Island, at 1,6 (June 2000), 

available at 

http://www.purestrategies.com/pdf/BigIslandOhioWet.pdf for 

verification of acreage and bank completion date. 
124 See id. 
125 MACK & MICACCHION, supra  note 75, at 91. Succession is 

the natural temporal development of a community’s 

structure; secondary succession occurs on a previously 
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restored in some parts of the bank, and within those areas the 

vegetation was considered good to high quality.126  Despite the 

ecological successes in some of the areas, other portions of the site are 

facing serious problems. Beavers are blocking water, likely killing the 

developing forest, water is not exiting properly, causing soil erosion, 

and one area has no vegetation at all.127   Overall, much of Big Island is 

still non-wetland shallow pond.128  Nevertheless, the bank is open to 

the public for recreational uses, including hiking, bird watching, and 

hunting.129 

“Located a few miles northeast of the Big Island bank,” the Little 

Scioto bank lies in a former prairie region.130 It “consists of four areas 

north and south of the Little Scioto River.”131  The bank has since 

become part of the Big Island Wildlife Area.132  “Existing upland and 

                                                                                                                       
occupied site after a disturbance. SMITH, supra note 4, at 

374, 378. 
126 MACK & MICACCHION, supra  note 75, at 91. 
127 Id. 
128 Id. 
129 See The Ohio Ornithological Society, Big Island 

Wildlife Area, 

http://www.ohiobirds.org/birdingsites/showsite.php?Site_ID

=7 (last visited June 13, 2010). As of 2008, The Ohio 

Wetlands Foundation had a separate site for the Big 

Islands Wetlands Mitigation Bank, at 

http://www.ohiowetlands.org/bigisland.htm which 

specifically contained that information, but it has since 

been removed and archived at 

http://192.220.61.205/bigisland.htm (last visited June 14, 

2010) but may be subject to unavailability. 
130 MACK & MICACCHION, supra  note 75, at 93. 
131 Id. 
132 See The Ohio Wetlands Foundation, Mitigation Banks, 

http://www.ohiowetlands.org/mitigation-banks (last visited 

June 13, 2010). The map of completed sites lists only the 
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wetland forest and marsh along” the river were “preserved as part of 

the site.”133  The northeast and northwest areas are mostly 

“submersed/floating leaved marshes” and have “extensive unvegetated 

open water.”134  The researchers did notice a positive attribute of 

interaction in the northern areas of  “the wetland and upland areas and 

the mostly shallow inundation.”135  The south area consists of shallow 

ponds with modest vegetation.136  Yet, little had been done to 

reestablish its preexisting biological conditions that included mesic 

prairie and oak savanna species; nor had other prairie species been 

introduced regardless of their presence just north of the wetland.137  

On a positive note, the VIBI scores were fairly low.138  A large amount of 

water was restored at the wetland after a flood in the spring of 2004.139 

Hebron, the oldest mitigation bank in Ohio, is located in Licking 

County at the Hebron Fish Hatchery in central Ohio.140  The thirty-three 

acre bank is located in the Buckeye Lake region, which was once a large 

bog wetland that was destroyed in the 1820s.141  The site was 

constructed on the area’s hydric soils ''near existing swamp forest and 

                                                                                                                       
Big Island Wildlife Area and not Little Scioto separately, 

suggesting the merger of the two banks. 
133 MACK & MICACCHION, supra  note 75, at 93. 
134 Id. at 94. 
135 Id. 
136 Id. 
137 Id. 
138 Id. 
139 MACK & MICACCHION, supra  note 75, at 94. 
140 Id. at 93. 
141 Id.; see The Ohio Wetland Foundation, Mitigation Banks, 

http://www.ohiowetlands.org/mitigation-banks (last visited 

June 13, 2010). Click on the map's Hebron Bank icon. 
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hatchery ponds.''142  The bank originally had high plant species 

diversity, but now many of the areas have become dominated by reed 

canary grass and a large portion is shallow, unvegetated open water.143  

The Ohio Wetlands Foundation nevertheless calls the bank “a 

remarkable success.”144 

The Three Eagles bank is located in the old lake plain of 

northeast Sandusky County and was completed in November 1999.145  

With 11.4 acres of wetlands already present, the plan projected the 

development of 120 acres of restored, created and enhanced wetlands 

on the site.146  Like the Hebron bank, large portions of the north end of 

the marsh are unvegetated open water.147  Invasive plant species are 

dominating the shallower water zones.148  The western area lacks the 

hydrology to make that area an actual wetland, and trees are dying in 

the eastern portion because of increased water flow.149  

The Slate Run Mitigation Bank lies within the Slate Run Metro 

Park in Pickaway County, southeast of Columbus.150  Built in 1999 on 

land used for agriculture, the bank has also completed its five year 

monitoring period.151  Although the goal was to develop 81.5 acres of 

                                                 
142 MACK & MICACCHION, supra  note 75, at 93. 
143 Id. 
144 The Ohio Wetlands Foundation, Hebron Wetlands 

Mitigation Bank, http://192.220.61.205/hebron.htm (last 

visited June 13, 2010). 
145 MACK & MICACCHION, supra note 75, at 95. 
146 Id. at 96. 
147 Id. 
148 Id. 
149 Id. 
150 MACK & MICACCHION, supra note 75, at 95. 
151 Id. 
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jurisdictional wetlands and 6.3 acres of unvegetated open water, most 

of the wetlands are “pond-like” with existing water levels much deeper 

than the design plan proposed.152  Again, the parts of the site that 

contain vegetation are dominated by non-native plant species.153  

However, the site is advertised as containing upland areas consisting of 

native prairie grasses and hardwood forest.154  The bank is also used as 

a birding site and has an interpretive learning program that offers 

wetlands education.155 

The Trumball Creek bank is located in Geauga and Ashtabula 

Counties and encompasses 462 acres.156  A dam permit was required 

for the construction of the site. The construction of the bank is taking 

place in two parts; the first part has been completed.157 The bank 

                                                 
152 Id. 
153 Id. 
154 See Metro Parks, Slate Run, 

http://www.metroparks.net/ParksSlateRun.aspx (last visited 

June 13, 2010). As of 2008, The Ohio Wetlands Foundation 

had this information posted on a specific Slate Run 

Wetlands Mitigation Bank site at 

http://www.ohiowetlands.org/slaterun.htm, but it has since 

been removed to http://192.220.61.205/slaterun.htm (last 

visited June 14, 2010). This website may be subject to 

inaccessibility. 
155 See The Ohio Ornithological Society, Slate Run Metro 

Park, 

http://www.ohiobirds.org/birdingsites/showsite.php?Site_ID

=35 (last visited June 13, 2010); Metro Parks, Upcoming 

Programs and Events, 

http://reservations.metroparks.net/programs/ (last visited 

June 13, 2010) (listing the wetlands education available 

at Slate Run). 
156 MACK & MICACCHION, supra note 75, at 96. 
157 Id. 
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appears very pond-like.158  Some forested areas are being inundated by 

the flood pool; as a result the trees are mostly dead or dying.159  

Although there are many deep water zones with no hydrophytes, the 

shallower areas contain vegetation and “are developing good quality 

marsh plant communities.”160  The second part of the bank is designed 

to develop swamp forest with vernal pools.161  The Foundation hopes 

the nearby presence of diverse wetland vegetation will provide a seed 

source for the wetlands to be restored.162  When both parts are 

completed, the Foundation will donate the site to the Ohio Division of 

Natural Resources, at which point the site will be open to the public for 

hiking, bird watching, hunting, trapping, and other recreational uses.163  

As part of the site, about 4,000 feet of high quality headwater habitat 

streams will be permanently protected.164  

B. ANALYSIS OF THE FOUNDATION  

Under the Ohio Administrative Code, “restoration or creation of 

wetlands as compensatory mitigation shall replace the impacted 

wetland with an equivalent or higher quality wetland.”165  The results of 

the ecological assessments of the Foundation’s banks show that they 

are not meeting the legal requirements for compensatory mitigation of 

wetland loss in several respects: 1) hydrophytic plant prevalence; 2) 

                                                 
158 Id. at 96. 
159 Id. 
160 Id. 
161 Id. at 96. 
162 The Ohio Wetlands Foundation, Trumbull Creek Wetlands 

Mitigation Bank, http://ohiowetlands.org/mitigation-

banks/trumbull-creek (last visited Nov. 6, 2008). 
163 Id. 
164 Id. 
165 OHIO ADMIN. CODE § 3745-1-54 (2009).  
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species diversity; 3) biological integrity; 4) overall no-net-loss of 

wetlands; 5) impact on surrounding ecological communities; 6) 

adaptive management; and 7) monitoring and responsiveness to 

feedback loops. Put simply, the banks are not meeting the qualifications 

for a successful mitigation bank as outlined in the federal banking 

guideline, which provides: “the objective of a mitigation bank is to 

provide for the replacement of the chemical, physical and biological 

functions of wetlands and other aquatic resources which are lost as a 

result of authorized impacts.”166  The first major problem with these 

mitigation banks is the frequent absence of hydrophytic plant 

communities. To be classified as a wetland, there must be a 

“prevalence of vegetation typically adapted for life in saturated soil 

conditions.”167  “Open water” is defined as “areas of inundation with or 

without rooted emergent vegetation, and does not meet the 

hydrophytic vegetation criterion of the 1987 Delineation Manuel.”168  

Every one of the Foundation’s mitigation banks contains at least some 

areas that do not have these characteristics. Almost all of Little Scioto 

and Hebron is classified as shallow ponds with unvegetated open 

water.169  Although Big Island has some areas where the vegetation is 

good quality, much of the wetland is still non-wetland shallow 

unvegetated pond.170  The researchers refuse to classify Three Eagles as 

                                                 
166 Federal Guidance for the Establishment, Use, and 

Operation of Mitigation Banks, 60 Fed. Reg. 228, 58605-

58614 (Nov. 1995) available at 

http://www.epa.gov/owow/wetlands/guidance/mitbankn.html. 
167 US ARMY CORPS OF ENGINEERS, supra note 2, at 26(a). 
168 MACK & MICACCHION , supra note 75, at 7. 
169 Id. at 93. 
170 Id. at 91. 
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an actual wetland because it lacks the hydrology and contains such a 

large amount of unvegetated open water.171  While not yet completed, 

Trumbell Creek already appears pond-like and has many areas with no 

hydrophytes.172  According to the Wetlands Delineation Manual, the 

predominant condition of the mitigation site is used to determine if the 

site is vegetated.173  However, because many of the areas of each site is 

unvegetated and open water, many of these mitigation banks do not 

currently satisfy the “prevalence of vegetation” requirement.   

Many of the mitigation sites are also violating the Clean Water 

Act. One of the Act’s purposes is to maintain biological integrity, which 

is defined as “the capability of supporting and maintaining a balanced 

integrated, adaptive community of organisms having species 

composition, diversity, and functional organization comparable to that 

of natural habitat of the region.”174  Many Ohio bank instruments mimic 

the Clean Water Act by requiring that the sites be dominated by 

                                                 
171 Id. at 96. 
172 Id. 
173 The Manual specifies that “in determining whether an 

area is ‘vegetated’ for the purpose of Section 404 

jurisdiction, users must consider the density of 

vegetation at the site being evaluated. While it is not 

possible to develop a numerical method to determine how 

many plants or how much biomass is needed to establish an 

area as being vegetated or unvegetated, it is intended 

that the predominant condition of the site be used to make 

that characterization.” U.S. ARMY CORPS OF ENGINEERS, WETLANDS 

DELINEATION MANUAL, PART III: CHARACTERISTICS AND INDICATIONS OF 

HYDROPHYTIC VEGETATION, HYDRIC SOILS, AND WETLAND HYDROLOGY 29 

(1995) available at 

http://www.wetlands.com/coe/87manp3a.htm. 
174 J.R. Karr & D.R. Dudley, Ecological Perspective on 

Water Quality Goals, 5 ENVTL. MGMT. 55, 56 (1981). 
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perennial native hydrophytes and have a low frequency of invasive 

plant species (usually less than ten percent).175  However, multiple 

banks contain species-poor communities dominated by a few native 

tolerant plant species or aggressive non-native species. Although over 

sixty percent of Sandy Ridge has hydrophytic vegetation, most of these 

plants are nonnative, annual species, including aggressive aquatic 

weeds.176   The plant diversity in Sandy Ridge has basically remained the 

same since the site’s construction.177  Three Eagles has invasive plant 

species dominating its shallow water.178  Hebron originally had high 

plant species diversity but many portions of the site are becoming 

dominated by reed canary grass, a non-native species that is considered 

a major threat to natural wetlands because of its aggressive nature and 

rapid growth.179  No examples of typical Ohio wetland shrub 

communities were found at any of the mitigation banks.180  This further 

demonstrates that these banks are simply not functioning as 

comparable natural wetlands.  

Some of the sites did contain a wider sample of species 

diversity, as required by the Clean Water Act.  Tiger salamander and red 

spotted newt, two sensitive species, were collected at Slate Run.181  

                                                 
175 MACK & MICACCHION, supra note 75, at 7. 
176 Id. at 99. 
177 Id. at 99-100. 
178 Id. at 96. 
179 Id. at 93; See also MAX HUTCHISON, ILLINOIS NATURE PRESERVES 

COMMISSION, NO. 19, VEGETATION MANAGEMENT GUIDELINE: REED CANARY 

GRASS (PHALARIS ARUNDINACEA) (1990) 

http://dnr.state.il.us/INPC/VMG/VMG%20Reed%20canary%20revi

sed%202002.pdf. 
180 MACK & MICACCHION, supra note 75, at 10-11. 
181 Id. at 9. 
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However, they were collected near an existing wetland forest, 

suggesting that these species might be present because the 

surrounding forest, not Slate Run, was able to support them.182  

Similarly, red spotted newts were found in several areas of Trumbell 

Creek, but each of these areas is located within or next to large 

acreages of mature intact forest.183  Many species of birds have been 

found at Hebron, but because the site is near a number of hatchery 

ponds, the researchers believe many of the birds are attracted to these 

ponds and not Hebron itself.184  In essence, because the nearby 

presence of pre-existing, established habitat might be the actual source 

of these species, these mitigation banks in reality may not be capable of 

supporting a diversity of species as required by the Clean Water Act.  

Compensatory mitigation was essentially created to ensure that 

the environment remains in a state of equilibrium; hence the idea 

behind “no-net-loss” of wetlands.  However, many of the banks do not 

have the vegetation and water characteristics to classify them as 

wetlands under the Wetlands Delineation Manual.  In fact, the data 

suggests each of the mitigation banks, with the exception of Hebron, do 

not meet the criteria necessary to consider them jurisdictional 

wetlands.185  Trumbell Creek is currently only forty percent 

jurisdictional wetlands, which equals about a forty-three acre loss of 

wetlands.186  All together, the Foundation’s sites constitute a total net 

                                                 
182 See id. at 9-10. 
183 Id. at 9-10. 
184 Id. at 93. 
185 MACK & MICACCHION, supra note 75, at 37 discussing  Table 

8. 
186 Id. 
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loss of 124.6 acres of wetlands.187  This is a clear violation of the no-net-

loss policy as codified in the 1990 MOA.  

In addition, not only is there a net loss of wetlands occurring, 

but there are facts showing some of these banks are negatively 

impacting their surroundings thereby causing even greater impact to 

the environment.  Sandy Ridge appears to be having very negative 

effects on the surrounding ecosystem.188  Although the area appeared 

to be developing into a forest or shrub wetland at the beginning of the 

site construction, there is no longer any indication the development will 

continue.189  Wetland shrub thickets that were once at the north end of 

the bank are gone and pre-existing tree species have died because of 

flooding.190  The hydrology seems to be affecting the areas around 

several of the other sites as well. Many of the trees at both Three 

Eagles and Trumbell Creek are dead or dying because of the water 

flow.191  In one portion of Big Island, water is draining incorrectly and 

causing soil erosion.192  Beavers are blocking water in another area, 

thereby threatening the developing forest.193  These negative impacts 

on the surrounding environments are serious problems that deserve 

considerable attention. Adverse impacts on the surrounding ecosystem 

are serious violations of the goal of no-net-loss of wetlands.  

Unfortunately, the mitigation bank managers are not utilizing an 

adaptive management approach to address these myriad of problems. 
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Ecological systems are inherently dynamic and can fluctuate 

unexpectedly; the managers of these sites must be prepared to adapt 

accordingly. However, there is not much evidence of this approach.  

Although many of the sites are not meeting the standards of wetlands 

vegetations, the mitigation bank managers are putting little effort into 

encouraging the communities into functional wetlands.  For example, 

there is prairie vegetation just north of the Little Scioto wetland, yet no 

attempt has been made to introduce these species to the bank.194  

Although the banking instruments contain goals and plans to ensure a 

successful bank, these goals are often not met.  Sandy Ridge, which has 

passed its five year monitoring period, is still not meeting many of the 

ecological goals outlined in the fifth year report.195  Although plant 

diversity has stayed the same since the beginning of the monitoring 

period, there is no evidence that the managers are making efforts to 

introduce new species and encourage plant growth.196 

Lastly, there is a serious problem with lack of stringent 

monitoring and responsiveness. Until the system appears to be 

functioning stably as a true wetland, the banks will require monitoring 

and a more hands-on approach than has been demonstrated at these 

sites. One of the main problems is the lack of native hydrophytic plant 

species, yet there is little indication that the site managers have taken 

active steps to remedy this problem.  An example used before is Little 

Scioto, where the managers have made no efforts to introduce prairie 

plants into the site, even though there is a community of these plants 
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just north of the mitigation site.197  The researchers also pointed out 

that the data collected by the bankers at each of the sites lacked in 

substance and analysis.198  Monitoring of sites like these is often 

completed only to comply with the regulatory requirements, and 

“compliance monitoring typically yields different information than 

scientific monitoring.”199  For the banks to be successful, more stringent 

monitoring requirements will be needed to ensure the goals and 

management practices are based on accurate scientific data.  

C. LOOKING FORWARD  

The Ohio EPA assessment demonstrated various problems 

associated with the mitigation banking system. The question is whether 

these issues can be solved or whether they are inherent in mitigation 

banking itself. Although the very nature of the system has intrinsic 

shortcomings, the possible benefits that can be derived from mitigation 

banking necessitates its use. However, mitigation banking as it currently 

stands requires serious modification for the system to reach any 

measurable level of success. Policymakers must reconsider or 

reemphasize: 1) the location of the banking site; 2) the size of the 

mitigation bank; 3) the complex relationship between the bank and the 

public; 4) the adaptive management approach; and 5) the monitoring 

and responsiveness requirements.   

The choice in site selection is given substantial consideration 

when creating the banking instrument.200  Many of the locations were 
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chosen in part because of the presence of existing wetlands. Big Island, 

for example, is part of a 2,000 acre wildlife area and is the only Ohio 

bank that has successfully initiated secondary forest succession.201  Wet 

prairie has also been restored successfully in some areas.202  Little 

Scioto was near the Big Island Wildlife Area and interacted positively 

with the existing wetland forest and marsh, which were preserved as 

part of the site.203  Placing these sites within the Wildlife Areas may be 

one reason why Big Island and Little Scioto appeared to be more 

successful in their interaction with the surrounding ecosystems. 

However, site selection alone does not play as important a role in the 

developing wetland as policymakers and legislators may believe; the 

data also shows that presence of older wetlands has not necessarily 

helped the development of the mitigation sites. Developers thought the 

presence of 11.4 acres of existing wetlands would help with the 

creation of the additional wetlands at Three Eagles, but the bank has 

not resulted in the amount of wetland acreage predicted.204  The 

Foundation is relying on a nearby wetland to provide seeds for the 

second part of Trumbell Creek, but so far the site is functioning as only 

forty percent jurisdictional wetlands.205  Although choosing sites that 

are located near preexisting wetlands and forest communities would 

seem beneficial for the success of the banks, in reality this does not 

appear to be the case. Placing mitigation sites near existing wetlands or 
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forests does not automatically guarantee a successful bank; the banks 

still need consistent, careful monitoring and a flexible, but rigorous, 

hands-on management approach.  

The size of the mitigation banks is another issue of concern. One 

of the biggest advantages of the banking system is the consolidation of 

resources and efforts to create a single large mitigation site. However, 

the benefits of a larger size come with one of the biggest risks; a large 

single bank that fails will certainly have a lesser overall ecological 

impact than a small bank that fails.  The analysis of the Foundation’s 

sites highlights this concern. Within each site, there are a wide range of 

successes and failures. Trumbell Creek, for example, has areas that 

contain vegetation with good quality marsh plant communities.206  But 

other areas of the site have deep water zones with no hydrophytes at 

all.207  This evidence suggests that a single, sweeping wetlands plan 

might not be meeting the needs of these complex systems. However, 

leaving the mitigated wetlands as various smaller areas can deprive the 

system of some of its ecological benefits.  Larger wetland systems are 

more ecologically valuable than smaller, isolated wetlands because they 

are more stable and provide more habitat for a wider variety of 

species.208  Larger banks also allow more efficient “scientific, planning, 

implementation, monitoring and management expertise” that is not 

possible for smaller mitigation banks.209  For larger banks to be 
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successful, the bank goals must be comprehensive enough to deal with 

the complexity of such a large ecosystem. Again, adaptive management 

and monitoring will also be part of the overall solution.  

One of the most important, and yet severely ignored, aspects of 

these mitigation banks is their relationship to the public. The 

Foundation has made significant efforts to increase the public’s 

understanding and appreciation of wetlands. It has implemented a 

number of educational projects, and, upon completion, most of these 

banks become open for public use.  Hiking, hunting, and bird watching 

are already allowed on Big Island, and when Trumbell Creek is 

completed, the site will be donated to the Ohio Division of Natural 

Resources and will also be open for ''passive recreational uses.”210  

Wetlands provide both aesthetic and recreational opportunities to the 

public, and by granting the public access to these mitigation sites, the 

Foundation is preserving these important functions.  

However, opening the banks for public use does not in and of 

itself maintain the functions of the original wetlands. These mitigation 

banks service large areas; Slate Run, for example, services three full 

counties in Ohio and parts of fifteen other counties.211  Although most 

                                                 
210 The Ohio Wetlands Foundation, Trumbull Creek Wetlands 

Mitigation Banks, http://ohiowetlands.org/mitigation-

banks/trumbull-creek (last visited June 10, 2010). See The 

Ohio Ornithological Society, Big Island Wildlife Area, 

http://www.ohiobirds.org/birdingsites/showsite.php?Site_ID

=7 (last visited June 14, 2010). 
211 The Ohio Wetlands Foundation, Slate RunWetlands 

Mitigation Bank,  http://192.220.61.205/slaterun.htm (last 

visited June 14, 2010); Slate Run Wetlands Mitigation Bank 

Service Area Map http://192.220.61.205/slaterunservice.htm 

(last visited June 14, 2010). 



2009-10] Wetland Mitigation Banking 369 

 

of the Foundation’s banks are located in the same watershed, or the 

watershed adjacent to, where the development is occurring,212 some 

areas are still losing the benefits of the original wetlands. When an 

impacted wetland is being compensated for in another part of the 

county (or even state), the public that originally benefited from the 

wetland’s services are now being deprived of these services. As authors 

Ruhl and Salzman explain, “Simply put, if the wetlands move, their 

ecosystem services go with them. This means that some people 

inevitably will lose (and others will gain) the economic benefit of 

wetland ecosystem services when wetland mitigation banking takes 

hold in a region.”213  This concept is largely absent in current mitigation 

regulations. Although off-site banks should be located within the same 

watershed as the impacted wetland, it is acceptable that some banks 

are located outside the watershed. In that case, the population who 

benefited from the original wetland no longer has access to the services 

of the mitigation bank.  Even if the bank is still within the region of the 

original watershed, the shift in location may still alter who receives the 

services.214  Little Scioto provides one example of this redistribution. In 

the summer of 2004, Little Scioto stored a large amount of flood water 

thereby providing a very important service to the people of that 

immediate region and possibly denying this function to the people who 

live near the impacted wetland, which probably no longer provides the 

same benefits.215  
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The public, however, remains largely unaware of these issues.  

Evidence shows that mitigation banking does in fact redistribute some 

wetland ecosystem services between populations, but simply not 

enough attention is being paid to this impact by the authorities.216  The 

federal regulations of mitigation banking should require smaller service 

areas for the banks to ensure the public that originally benefited from 

the wetlands continues to receive the services to the best extent 

possible. Federal, or state, banking programs must also begin 

investigating the problem of ecosystem services redistribution to make 

sure the banking program can benefit, to the greatest extent possible, 

the original public that benefited from the wetlands.  

Many of the concerns and problems with mitigation banking can 

be addressed in part through the use of adaptive management and long 

term compliance monitoring based on sound scientific analysis. The 

period for monitoring is typically five years as required by the Federal 

Banking Guidelines but may be extended if the bank has not reached a 

“stable condition.”217  As the Sandy Ridge reassessment demonstrated, 

banks that have passed the five year monitoring requirement not only 

may require an extended monitoring period, but may also require a 

serious reworking of the management practices. Bank managers must 

take increased measures to encourage plant growth, physically 

manipulate water levels when necessary, address impacts to the 

surrounding environments, and begin a general inventory of species. 
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Many of these projects can be accomplished via community outreach 

programs or as part of education requirements for local schools. A 

statement of goals is not enough to fix ecological problems; stringent 

monitoring and adaptive responses are essential. Wetlands are an 

“extraordinarily delicate and sensitive natural resource” and as such 

require long term involvement.218  The task of monitoring should also 

be delegated to EPA members or other qualified scientific personnel to 

ensure the response is based on accurate, unbiased, scientific data.  

D. CONCLUSION  

The laws and regulations governing compensatory mitigation 

banks are obviously in need of some clear revision. The banking system 

as it currently stands is not meeting the purposes of the Clean Water 

Act. Without clear monitoring requirements, the banks cannot be 

properly evaluated and efficient management is not possible. The 

banking guidelines over-simplify the complexity of the ecological 

processes of wetlands and largely ignore the importance of the 

interaction of wetlands and the surrounding environments. As the 

analysis of the Ohio Wetlands Foundation shows, this system is 

currently not the “win-win” solution as suggested by banking 

proponents. The Sandy Ridge reevaluation demonstrates that if left 

unaltered, mitigation banking will not produce functional wetlands, 

thereby violating the no-net-loss policy. However, the deficiencies 

associated with mitigation banking may not be fatal to the entire 

system. A serious reworking of the law may ameliorate the weaknesses 
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and allow the potential benefits of mitigation banking to be fully 

realized.  




